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E. L. & W. WINSLOW *. JOHN ANDERSON AND ALEX- 
. ANDER DUCKWORTH. — 

Where acd. #4. Was issued from the spring term of a superior court returnable 
to the ensuing fall term thereof, and was executed upon the defendant with- 
in less than twenty days of such fall térm, and the sheriff thereupon took bond 
and surety ffm the defendant under the act of 1822 (1 Rev. Stat. c. 58, sec. 
7), which-bond was dated more than twenty days before such term, and was 
conditioned for the defendant's appearance ‘‘at the next Superior Court of 
law to be held &e. on the 7th Monday after the 4th Monday of March next, 
then and there &c., ‘and at thé next spring term which sat on the 6th instead 
of the 7th Monday after &c. upon the defendant’s not appearing, a judgment 

_was taken upon the bond against him and his surety, it was held that the judg- 

* ‘ment was irregular, and that whether the bond was to be prepared by the sher- 
‘iffor the defendant made no difference, as the judgment taken was against the 
surety as well as the defendant, and there was no default of appearance ac- 
cording to the bond, and also that the words “ next court” would not control 
the specified time of the “7th Monday after the 4th Monday of March 
next.” 

It seems to be a necessary function of every court, and particularly of a court of 
the highest jurisdiction to which no writ of error lies, @s our superior courte,to 
set aside an irregular judgment, that is, one rendered contrary to the course 
and practice of the court, at a sabsequent term, provided application for that 
purpose be made in preper time. ‘ 


E. L. &. W. Wixstow obtained ajudgment inthe Superior 
Court of Cumberland against John Anderson, on which they 
issued a capias ad satisfaciendum tested on the 6th Monday af- 
ter the 4th Monday of March 1836, and returnablé to the next 
term of the Court to be held on the 7th Monday after: the 4th 
Monday of September 1836: those béing the days on which 
the spring and autumn terms of thatcourt respectively begin. 
The writ was delivered to the sheriff of Burke, who executed 


Juwe, 1838, 


__ 
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June, 1639, 


. Winstow 


v. 

ANDERSON 

& Ducx- 
WORTH. 
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it by arresting Anderson on the 9th day of November 1836. 
The sheriff however did not imprison him, but discharged 
him under the act of 1822 (1 Rev. Stat. c. 58 sec. 7,) on his 
giving a bond prepared by the sheriff, with Alexander Duck- 
worth as his surety, bearing date the 9th day of October 
1836, and with condition for the appearance of Anderson “ at 
the next Superior Court of Law to be held for the county of 
Cumberland on the 7th Monday after the fourth Monday of 
March next, then and there &c.” The 9th day of October 
was more than twenty days before the term of the court to 
which the writ of execution was returnable ; but the 9th day 
of November was within twenty days of that term. 

The sheriff returned the execution and bond to the spring 
term 1837 of the court ; which began on the 6th and not on 
the 7th Monday after the 4th Monday of March; and at 
that term, upon the failure of Anderson to appear, the plain- 
tifls took a judgment by default on the bond for the penalty, 
to be discharged by the payment of the execution debt and 
costs. On the next Monday, that is to say, on the day men- 
tioned in the condition of the bond, Anderson, believing that 
to be the court day, attended at the court-house for the pur- 
pose of taking the oath of an insolvent debtor, but found that 
judgment had been taken against him the preceding week, 
at which time the court sat. The foregoing facts appearing 
upon the record and by affidavits at the next term of the 
court, which was held in November 1837 before his Honor 
Judge Batey, the defendants Anderson and Duckworth 
thereupon moved the court to vacate the judgment rendered 
on the bond at the preceding term. But his Honor, although 
he thought the judgment both erroneous and irregular, re- 
fused the motion, as he conceived that the Superior Court 
had no power to correct the proceeding on motion, but that 
it could only be done by writ of error. From that deci- 
sion the defendants appealed. 

Caldwell, for the defendants. 

Strange, for the plaintiffs. 


Rerrty, Chief Justice, after stating the case as above, pro- 
ceeded as follows:—With any terms, which his Honor might 
in his discretion have imposed as a reasonable condition of 
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vacating the judgment, this court would have as little incli- Jowe, 1538. 
nation, as it has authority to interfere, and we wish it further Wixsuow * 
understood, that if the Superior Court had refused the motion , .?.. 


upon an exercise of its discretion, we should not undertake «& Dvucx- 
WORTH. 


to revise it here. But the record conclusively repels a pre- The Su- 


sumption of that sort, since it explicitly states that the pro- preme | 


ceeding was irregular, and consequently ought to be reversea 
corrected, and would have been corrected but for the want of: “r naw, 


power in the court to do so on motion. Our attention is perior 


therefore confined to the questions intended to be presented fusing to 
act upon a 


upon the record; which are, whether the judgment was ir- giscretion- 
regular; and if it be, whether the Superior Court had the ®'y Power 


where such 


power to set it aside on motion. refusal pro- 
. ceeds not 


An irregular judgment is one rendered contrary to the upon the 
course and practice of the court. eam S 
We take it, that this was an exparte judgment by default, tion, but — 
signed in the office for want of an appearance. So-much is oe 
to be implied from the nature of the proceeding itself, and out 
from the course of all the courts of the State. But in this act. 
case the presumption is established by the declaration in the 
record, that the judgment was irregular, as well as errone- 
ous; for a judgment rendered by the judge himself cannot 
in a legal sense be irregular, however erroneous—since the 
course and practice of the court is established by the acts of 
the judge, and unless prescribed by statute can be altered 
from time to time by him. Could it then be regular in the 
course of any court to take, without the actual interposition 
of the court, a judgment for the non-appearance of a party 
on a bond, when the judgment was taken on a day prior to 
that prescribed for his appearance in the bond? In general, 
a judgment taken without service of process ; one signed out 
of term ; one by default, before the proper period of the , 

: ; n general 
term ; may be stated as well understood instances of irreg- judgments, 
ular judgment. Skinner v. Moore, Ante 2. vol. 138. It is ‘kf 
true, in this case no process is necessary under the statute, service “ 


but judgment may be entered up iviséanter in case of failure signed out 
to appear. But certainly the failure to appear must be a [ ‘Jefault. 


failure to appear on that day specified in the condition ; for oan ~~ 


not appearing on any other day is not a default within that riod of the 
erm are 


bond. To take a judgment by default before the day is irregular. 
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Joe, 1838. therefore the same as signing judgment at one court, when 
‘Wixstow the process is returnable to the next, or without service of 
Axpersow Process at all. 
& Ducx- It is said, however, that it was the debtor’s own fault, that 
west . the proper period was not inserted in the bond, as it was his 
duty to tender the bond; and further, that as he was bound 
by the terms of the instrument to attend at the next term, he 
was obliged at his peril, to take notice of the proper time, and 
the particular day mentioned in the condition may be treated 
as a surplusage. In answer to this, it may be remarked, in 
the first place, that it cannot be yielded to be the debtor’s duty 
Whether it to tender the bond. He is certainly bound to tender the su- 
me der rities ; but notwithstanding the words of the statute, it may 
ser tte be incumbent on the officer to prepare the bond. If so, it 
to prepare was not the fault of the debtor but that of the sheriff ; and 
to be given the latter ought to be responsible—as indeed, he is for dis- 
os eharging the debtor from custody upon an insufficient bond 


appearance whether the one or the other was legally bound to prepare 
benefit of @ proper one. But, supposing it be the debtor’s duty, the 
130) nok. judgment will not be helped thereby. He may be arrested 
relief ofin- again on the original judgment, or the sheriff may be sued; 
debtors. but this judgment by default on the bond cannot stand, be- 
ee cause it is against both the debtor and his surety and accord- 
ing to the bond, there was no default on which judgment 
could be signed. The surety was in no fault, and has a 
right to insist on the terms of his contract; and this is his 
motion as well as the debtor’s. Neither can the day men- 
tioned in the bond for the appearance be rejected, as over- 
ruled by the words “nezt court.” In a writ the return day 
must be certain, and that specified would certainly control 
the general terms “at the next term of our court, &c ;” 
and this bond conneeted with the execution is in the nature 
of process to compel an appearance to answer, and therefore 
The bond seems to stand on the same reason. But if this be not so, 
for the ’¢- another insuperable difficulty in the way of the plaintiffs pre- 
appearance sents itself in the fact, that the plaintiffs themselves did not 
=e i822, appear at the next term after the date of the bond to demand 
connected the debtor, and the process and bond were not returned to 


execution the next term, but to that succeeding it. If the particular 
1s in the 


nawre of day stated in the condition can be rejected and the bond is 
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to be read as stipulating for an appearance simply, at the Jue, 1838. 
next term, that was in November 1836 and the whole was W,..,ow 
discontinued, as the return was to May 1837: in which case v. 

‘ _ ANDERSON 
also the judgment by default is irregular. The court there- & Duck- 
fore is entirely satisfied that the judgment was irregular and “°*™ 

. : . .. process to 
unjust and ought in some way to be dealt with so as to admit compel an 


the defendants to be heard on the merits. If it were to ghee and 
stand ; as to the surety he would be fixed without laches {\*"ilwn 
and against his contract ; and as to the principal, he would of must be 
be deprived of the benefit of the act of 1822 by its express “"“"™ 
provision, although he be an honest insolvent debtor. The 
creditors may undoubtedly have remedy for their debt; but 
they ought not to get it in this short hand way, against the 
law, the course of the court and fair practice, and to the pre- 
judice of the legal rights of the other parties. 
Of the power of the court to vacate an irregular office 
judgment, no doubt is entertained by us. It has been exer- 
cised in innumerable instances, for the purposes of justice, 
and to allow to both parties the opportunity of being heard. 
It proceeds on the ground that a judgment has been signed 
on the record, which was not in fact the judgment of the 
court, which the court ought not to have rendered, and which 
the plaintiff or his attorney knew the court would not at all 
give or allow, or would not then give or allow.—It supposes 
a judgment, as respects the period and circumstances of ren- 
dering it, and its conclusiveness on rights which have not 
been investigated, not only without the authority of the judge, 
but against and in spite of his opinion and will, as declared 
or evinced in the settled practice, or as it is called, the course 
of the court. If judgment by default, interlocutory or final, 
be signed according to the course of the court, then it is the 
judge’s judgment ; because it is entered according to his direc- 
tions. And, although the former is alwaysunderthe control __ 
of the court yet from its nature the court ought not and will ae 
not interfere with the latter, that is, a final judgment after the 4¢2!*, in- 


terlocuto- 


term at which it is taken. Ifthe judgment be taken against ry or final, 
the course of the Court, then it isin no sense the Judges ten 


judgment; and it belongs to himas a right of his own, — of 


to make the record speak the truth, by vacating the the court, 
then it is 


entry of what purports to be his act, but was not his act in the judge’s 
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Jone, 1838. reality. It is incident also to his duty of administering jus- 


Winstow tice between parties. It is true, that until set aside, it must 


v. M e_.0 . 
Arvrnson ! general be regarded as a subsisting and regular judgment, 


& Duck- as to all the world. But any person affected in interest may 


WORTH. . . . *-. : : 
judgment; Claim, ex debito justicia, the exercise of this power of the 
because it Court to vacate a judgment entered without an actual or 


isentered . . ae ‘ ‘ ‘ ; 
according implied adjudication ; and this motion was made in due time, 


to his di- being at the first court after the judgment. The text writers 


ee 4 the 27¢ full of instances in which irregular judgments by default 
former is have been set aside at a subsequent term. Tidd’s Prac. 
ca eng. Bingham on judgments, 21, 22. There have also 
—— been many accordant adjudications in this State. Among 
yetfromitsthem are the cases of Crumpler v. the Governor, 1 Dev. 
the court Rep. 52, and Bender v. Askew, 3, Dev. Rep. 150. For the 


the court 

ought not reasons given this seems to be a necessary function of every 
notinter- court. Much more is it incident, from extreme necessity, 
fere with . rear . /. 
the latter, to the court of the highest jurisdiction, to which no writ of 


that is, @ error lies as is the case with our Superior Courts of Law. 
final judg- < ‘ ° 
ment after The Court concludes, that the decision of his Honor is 


the term at : , 
which itis €rroneous—inasmuch as the Superior Court of Cumberland 


taken. had power to vacate the judgment in question, if irregular ; 
Until set and as this Court deems the same irregular and it was also 


og so declared by his Honor on the motion before him, in the 


judgment opinion of this Court, the Superior Court ought to have al- 
must in . . . 
general be lowed the motion and set aside the judgment. Wherefore 


regarded the decision of the Superior Court on the motion must be re- 


= versed with costs, and this judgment certified to that Court, 


judgment in order that the said motion may be there allowed, and the 
ae orld, entry of the judgment against Anderson and Duckworth va- 


the worl 


cated. 
The cases Per Curiam. Judgment reversed. 
of Crump- 
ler v. the . 
Governor, —_—- 
1 Dev.Rep. 


52, and ,. DEN ex dem. DAVID MILLER et al. . ROBERT G. TWITTY. 


Askew 3 
Dev. Rep. A scire facias to repeal a patent under the act of 1798, is to some purposes a 


~ appro- —_ proceeding in rem but when issued at the instance of a private individual it 
—_ is essentially an action of inter partes and a judgment therein vacating the 
patent will only bind those who are parties or privies- 


Tus was an action of Esecrment, tried at Rutherford, 
on the last circuit, before his Honor Judge Nasu. 
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A patent for a tract of two hundred and twenty acres of Joss, 1838. 


land in the county of Rutherford was granted by the State Miuize 


on the 26th of November 1789, to David Miller, who »,.* 


conveyed fifty acres part thereof, to Peter Mooney, and 
afterwards devised the residue to John and Andrew Miller. 
At the March Term 1817 of Rutherford Superior Court, 
(but whether before or after the death of Miller did not ap- 
pear,) James L. Terrill filed a petition setting forth that the 
aforesaid grant had been obtained irregularly and fraudu- 
lently, without and against the forms required by law to be 
observed in the entry, surveying and granting of vacant 
lands ; and that a subsequent grant had been made by the 
State to the petitioner of a tract of three hundred and fifty 
acres, comprehending the land contained in the former grant, 
and praying that process should issue to Peter Mooney, 
the tenant in possession of the land, or of a part of the land, 
covered by the grant to Miller, and claiming to hold under 
the said grant, to shew cause wherefore the said grant should 
not be repealed, cancelled and vacated, Upon this petition 
a scire facias issued, and Peter Mooney having been duly 
served with notice thereof, appeared and pleaded various 
pleas, upon which issues of fact were joined and tried by a 


jury, and upon the facts found by the jury the court decreed | 


that the patent to Miller should be annulled, repealed and 
vacated. A copy of the record of these proceedings was 
carried by the said Terrill to the office of the Secretary of 
State, where the same was recorded, and the Secretary 
thereupon noted in the margin of the original record of the 
grant to Miller, the judgment so rendered with a reference 
to the transcript thereof in his office. 

John and Andrew Miller, the devisees of David Miller, 
died and a controversy arose between their heirs at law and 
the defendant as to the right to the possession of the re- 
sidue of the tract granted to David, which had not been 
conveyed to Mooney, and thereupon this action of eject- 
ment was brought by those heirs. Upon the trial the plain- 
tiff, having exhibited in evidence the patent to David Miller 
as the foundation of the title in his lessors, the defendant 
produced the record of the petition and scire facias, and of 
the proceedings therein, and final sentence of the court, and 











16 


Jorg, 1838. entry in the Secretary's office on the margin of the record . 


MiILier 


Te. 
Twitty. 
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of that patent, and contended that by force thereof the 
patent was annulled altogether, and therefore furnished no 
evidence of any grant from the State. But his Honor held, 
and so instructed the Jury, that as the lessors of the plaintiff 
were neither parties nor privies to the said petition and 
scire facias, they were not bound, nor their rights in any 
manner affected by the proceedings thereon. The plaintiff 
obtained a verdict and the defendant appealed. 


No counsel appeared for the defendant. 
Caldwell, for the plaintiff. 


Gaston, Judge, after stating the case as above proceeded 
as follows :— 

The act of 1777 establishing offices for receiving entries 
of claims for land, and pointing out the mode of obtaining 
grants therefor had declared that titles set up or pretended 
to such land, not obtained in the manner therein prescribed, 
or obtained in fraud of its provisions should be utterly void. 
But in what manner, or in what court the validity of a 
grant might be impeached because of an alledged violation 
or evasion of the requisitions of this act, was for several 
years a vexed question. It was indeed well settled that 
when a patent was exhibited in an action of ejectment or 
trespass, as evidence of title, and it appeared to have issued 
in a case where the officers of the State had the authority 
to make a grant, it could not on the trial be impeached by 
testimony, dehors the grant, of irregularities in the entry, 
survey or other matters preliminary to the issuing of the 
grant. Among other, and perhaps more conclusive reasons 
for this doctrine, it was held to be dangerous to permit a 
claimant to land under a patent, having every external solem- 
nity, to be surprized by objections which he could not rea- 
sonably anticipate, of which the forms of pleading did not 
apprize him, and which he might not be prepared to meet 
with opposing testimony. Therefore until the grant was 
declared void on a formal proceeding bringing its validity 
before the court ex directo, it was to be regarded as authen- 
tic and conclusive evidence of all that it testified. But what 
was to be this formal proceeding was by no means settled. 











~ 
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Some supposed that it was a fit case for an information, or Juxe, 1838. 


a bill in equity while others contended that our courts 
of equity had no jurisdiction over the subject. The 
former urged that the legislature had expressly conferred on 
these courts all Chancery powers, while the latter insisted 
that from the purview of the statute organizing these courts, 
it was apparent that no part of the common law powers of 
the Chancellor was intended to be delegated. In this state of 
things the General Assembly passed the act of 1798, the 
great purposes of which appeared to be to establish a court 
with jurisdiction to examine into the validity of patents, and 
to indicate the mode by which the State, proceeding to vin- 
dicate her violated rights, might cause to be vacated and an- 
nulled patents obtained by false suggestions, surprize or 
fraud. By this statute however, it was further enacted that 
any individual who might consider himself aggrieved by 
such a grant, might file Ais petition in the Superior Court of 
the county where lay the land granted, with an authenticated 
copy of the grant, briefly stating the grounds whereon the 
grant ought to be repealed, and vacated, that a writ of scire 
facias should thereupon issue to the person, owner or claim- 
ant under the grant, to shew cause wherefore it should not 
be repealed and vacated, and that if upon verdict or demurrer 
it should appear to the court that the grant was made against 
law, or was obtained by fraud, surprize or upon untrue sug- 
gestions, the court might vacate the same, that an authentic 
copy of these proceedings should be filed by the petitioner 
in the Secretary’s office and be there recorded, and that the 
Secretary should note in the margin of the original record 
of the grant, the entry of the judgment, with a reference 
to the record in his office. It was under these provisions 
of the act 1798, that the proceedings were had which were 
offerred in evidence by the defendant. 

It is very obvious that the judgment in question was at least 
erroneous. The case of Terrell and Alexander v. Logan. 
3 Hawks, 319, has established that the grantee, or those 
who have succeeded to ail his rights under the grant, must 
be made a party or parties to the scire facias. The cases 
of Crow v. Holland, Hoyle v. Logan, and Featherston v. 
Mills, 4 Dev. Rep. 417, 495, and 596, have settled that a 
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1 Jone, 1838 838 Junior patentee is not within the meaning of the act of 1798, 
] Miuee 2 “person aggrieved” by the issuing of an elder grant, 


v. 


Twitty. 


and is therefore not entitled to sue out a scire fucias, to va- 
cate it. But however erroneous may be the sentence it is 
nevertheless the final decree of a court, and if the court had 
jurisdiction over the subject matter of the decree, it must 
receive all the respect which it could claim if exempt from 
every imputation of error. 

Perhaps it might be contended that the sentence was alto- 
gether null, because on the face of the proceedings it ap- 
pears that all the parties necessary to give the court juris. 
diction over the subject matter, were not brought before it. As 
this objection however has not been urged, and as the de- 
termination of the case does not require a decision of this 
point, we shall give no opinion upon it. 

It is not on the ground of a want of jurisdiction that the 
plaintiff resists the force of the sentence. But it is insisted 
for him that admitting the sentence to have been pronounced 
by a court of competent jurisdiction, it is binding upon and 
between those only, who were parties, or who claim in pri- 
vity with those who were parties to the suit in which the de- 
cree was rendered. It cannot be denied but that in general, 
judgments are evidence as to the truth of the matter thereby 
decided, only between parties and privies; and the princi- 
ple upon which this rule is founded, that no man ought to be 
concluded by an enquiry in which he could not interpose, 
and had no means of vindicating his rights, and shewing the 
truth, is so manifestly just and reasonable, that exceptions 
from it should be very cautiously allowed. One class of ex- 
ceptions is established upon the ground that the principle of 
the rule does not apply to them. Thus a judgment against 
a tenant for life in a real action, will not in general bind the 
reversioner, because the tenant is seized in his own right, 
and the reversioner has not the legal means to defend that 
seizin; but if the tenant when sued pray the aid of the re- 
versioner, and the prayer is allowed, the reversioner shall 
be bound by the judgment, because he had the legal means 
to defend the tenant seizin, Har. 462, Yel. 32. The 
present case certainly does not come within the reason of 
this exception. The lessors of the plaintiff had no power to 
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interpose in the proceedings on the scire facias, or to make Jowe, 1838: 
any defence whatever against it. There is however ancther “yyiree 
class of cases which are admitted to be exceptions from the ,. 
general rule, viz: cases technically called “ proceedings in 

rem” or “against the thing,” in which the judgments ren- 

dered are receivable in evidence against all persons, as con- 

clusive of the truth of what is therein declared. What for 

this purpose are to be regarded as proceedings in rem, has 

not been any where precisely defined. It is obvious that all 

actions which demand a thing specifically, if they can be called 

“ proceedings in rem,” do not therefore come within the scope 

of this exception, for certainly a judgment in a real action, or 

in an action of detinue is not evidence of the right of the 

matter decided against strangers to such actions, although 

the judgment is for the thing demanded. A text writer of 

great respectability, if not with absolute accuracy, yet with 

a near approach to it, has upon a view of all the authorities, 4 proceed- 


nm rem 


. . ° 1 
confined this exception to the proceedings of a court “ ex- which 
ercising some peculiar jurisdiction which enables it to pro- a 


nounce on the nature and qualities of a particular subject — to 


matter of a public nature and interest, independently of any ceedings of 
private party.” 1 Star on Evi. 241, He considers the ex- prone 


ception as founded on two considerations, first that it is es- ae ee 


sential to the efficacious exercise of such a jurisdiction that jurisdiction 
its judgments should be binding on all other courts, and in all hoot to. 
cases, because none of these courts’can see whether the Provounce 


proceedings were regular and according to the usages and tre and 
qualities of 


fules of the special tribunal or not, and secondly for that in a particular 
generalijall persons interested in such proceedings in rem on oh 
may usually be heard in assertion of their rights. Ibid 240, publicna- 

‘ . : ; ‘ ture and in- 
241. Tous it seems that the proceedings in question are terest, in- 
not brought within the operation of this exception thus un- i “pry 
derstood, They are the proceedings not of a court of pecu- ae 
liar jurisdiction, whose usages and rules are unknown to the ‘ 
common law courts of the country, and acting on a particu- 
lar subject of a public nature, independently of any private 
party, but the proceedings of a common Law Court acting 
either according to common Jaw usages, or to rules defined 
by the legislature, upon a subject indeed of a public nature, 


but brought before it by one individual seeking redress 
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sows, 1838. against another, for a private grievance in relation to that 
Muse aizn Subject. The very court in which the sentence was ren- 


Sears: 


dered is that which is to pronounce whether the sentence 
ought to bind those not before it when rendered—and the 
Court judicially knows that according to its usages and rules, 
those not before it could not have been heard in assertion of 
their rights, and if bound by that sentence will have lost 
those rights without any opportunity of legally vindicating 
them. If it were dangerous to allow such rights to be as- 
sailed where there might not be a deliberate opportunity to 
defend them, it is abhorrent from justice to permit them to 
be annulled without any opportunity to assert them. If the 
scire facias be, as certainly to some purposes it is, a proceed- 
ing in rem, it is nevertheless, at least when sued out by an 
individual, essentially an action inter parties. It is indis- 
pensable to the constitution of the action that there shall be 
parties, petitioner and defendant. It cannot be doubted but 
that the judgment rendered would have been a nullity had 
there been no defendant brought before the Court. . The ju- 
risdiction is not derived therefore from the seizure of a par- 
ticular thing, which the Court is to dispose of according to 
right, as against all who may set up title thereto—nor is it 
founded upon the peculiar qualities of the subject which un- 
fit it for the consideration of any but a peculiar tribunal. It 
is not a jurisdiction independent of parties—but a jurisdietion 
which cannot be called:into action but through parties. ‘In 
such a case to secure the bringing of proper parties before 
the Court,and to prevent the monstrous injustice of depriv- 
ing men of their rights unheard, it must be held that the sen- 
tence does not bind strangers to the action. Mankin v. ~ 
Chandler, 2 Brock, p. 128. : 

This conclusion derives support too we think from the spe- 
cial.provisions made by the legislature in relation to the re- 
turn of the judicial proceedings into the Secretary’s office. 
It is required that a copy of these proceedings shall be there 
filed and recorded in full ; and the Secretary is directed not 
actually to cancel the record of the grant, but merely to 
note in the margin of that record the sentence of the Court, 
with a distinct reference to the full record of the proceed- 
ings on the petition in his office. The object seems to 
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have been to annex inseparably the record of the sentence Junz, 1838. 
to the record of the grant—so that the latter and all claims Maes 
under it might be left to the operation, whatever it might ay 
be, which the sentence on such a petition, and between 
such parties as are exhibited in the proceedings, ought.by 
law to produce thereon. 

It is the opinion of this Court that there is no error in the 
instruction excepted to, and that the. judgment of the Supe- 
rior Courts should be affirmed. 


Per Courta. Judgment affirmed. 


HAUGHTON & BOOTH v. THOMAS H. LEARY. 


The time of the commencement of a suit, upon a plea of set-off before and at 
the commencement of the suit, is the time when the writ was sued out from 
the proper officer, or filled up by the plaintiff's attorney, and not when it is 
delivered to the sheriff. 

_ The only proper plea of a set-off is of one due before and at the time of the com- 
mencement of the suit, because only mutual debts subsisting at the time of 
action brought, as debts to and from the plaintiff and defendant, can be set- 
off :— Hence -a plea of set-off in bar to the further prosecution of the suit is 
not sustainable. : 


This was an action of Asscivert to which the defendant 
pleaded a set of, Ist before and at the commencement of the 
suit, and 2ndly in bar of the further proseci.tion of the suit. 

On the trial at Chowan on the circuit, before his 
Honor Judge S , the defendant admitted that he was 
indebted to the plaintiffs in the sum of $310,63 unless he was 
entitled to.a set off upon the following facts. The plaintiffs 
were indebted to one William Bullock and one Thomas” 
Gregory by negotiable notes, before the commencement of 
this suit’ in a larger sum than the. amount of the plaintiffs’ 
claim. On the 8th day of May 1837 the plaintiffs called . 
upon an @ttorney to issue a writ against«the defendant, 
returnable to the next ensuing August Term of the County 
Court. The attorney on that day filledap the writ and left 
directions for it to be given to the plaintiffs if they should 
call for it—The writ however was not delivered to the 
sheriff until the 21st of July following, when it was executed 
and returned to August Term of the County Court of Chow- 
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Jows, 1938. an. The notes due from the plaintiffs to Bullock and Gre- 

Hawrow& S0ry were endorsed to the defendant on the 8th day of July 
Boorn 1837, for valuable consideration. The plaintiffs, the attor- 
Lzany. ney and the sheriff all resided in the town of Edenton. 

Upon these facts his Honor being of opinion that the 
defendant was not entitled to a set off for the notes, gave 
judgment for the plaintiffs: from which the defendant ap- 
pealed. 

A. Moore and M..Haugton for the defendant contended 
in support of the first’plea, that the time of issuing the writ 
was when it Was delivered to the sheriff, and referred to the 
1 Rev. Stat. c. 31 sec. 43, and the cases of Atkinson v. Clarke, 
3 Dev. Rep. 171 and Palmer v. Clarke, 2 Ib. 354. Upon 
the second plea they referred to Babington on set off 82. 

Heath and Kinney for the plaintiffs insisted that the plea 
of set off must be true when the suit is commenced, and cited 
Evans v. Prosser, 3 Term Rep. 186 — Rogers v. Ladbrooke, 
8 Eng. Com. Law Rep. 260—Jefferson County Bank v. 
Chap nan, 19 John. Rep. 322—Haston v.*Bishop, 3 Wen- 
dell, 18 — Brathwaite v. Coleman, 2 Sand. on P. and E. 3 Ed. 
790-— Boyden v. Odeneal, 1 Dev. 171. 


Rorrt, Chief Justice.—In our opinion the defendant is 
not entitled to the set off ander either plea. The first is, 
that the notes were endorsed to the defendant before and at 
the commencement of this suit, This is not true in point of 
fact. The assignment was on the 8th.of July and the*suit 
we thinks was commenced on the 8th of May preceding, on 
which day the writ is dated, and as stated in the case, truly 
dated and filled up. The suing out the writ from the proper 
officer, or purchasing it, as it is called sometimes, is so univer- 
sally deemed the bringing suit, that no exception is recollected 
by the Court. It is unquestionably so within the statute of 
limitations, which uses the very words “that all actions shall 
be commenced or brought within the time and limitation ex- 
pressed, and not after.” While the teste of the writ on the one 
hand is not the commencement of the suit, for the benefit of 
the plaintiff; so on the other, the service of it, or its delivery 
to the sheriff, or any such thing is not requisite to the com- 
mencement of the suit for the benefit of the defendant; but 
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only getting, the writ —impetratio, brevis, Johnson v. Smith, Jows, 1838, 
wron & 


2 Bur. 950, There are many cases to that effect. The fa 
. | 


form of pleading also establishes it. -The constant form is, 


“that the defendant did not assume within &c. ante impetra- Leaar. 


tionem brevis. Why? Because obtaining the writ, sealed 
and complete in form, is in fact.atid Jaw the commencing suit. 
If this standard were departed from, it would be altogether 
‘ uncertain what would amount to bring suit—a point that. 
cannot be remaining to be settled atithis day. The plaintiff » 
has proceeded on that.very writ, and bir the defendant 
into Court under it as théleading process in this action. Its 
date would determine the commengément of the suit in refer- 
ence to the statute of limitations, if the defendant had 
pleaded it. For the like reasons, it determines it for the 
purposes of the present plea. 2.3 

The second plea, presents a question, which is not so free 
of doubt. The plea is not actio. non ; but: that.the plaintiff 







ought not further to prosecute his, suit,sbecause since the 
commencement of this suit the notes made ‘by the plaintiff — 
were endorsed to the defendant, None of us remen er 
such a plea in practice; mor-have we been referred to any 
such precedent, or an adjudication giving colour for it. The 
Council for the. plaintiff rae eae on @ passage in a 
modern treatise, Babington onset f,.82; and insisted on 
- the reasonableness and«proprict¥ of tHe plea. That author 
does seem to suppose, that a defendant may avail himself of 
a set-off obtained aftég action brought,-by plea in bar to the 
further prosecutiou suit: But he cites no authority for 
the position. He assumes, that such ademand is a legal set- 
off; and. if that be so, the authot; ihfers, that it must be 
pleaded: in this form, because it had’been decided in the 
cases to Which he refers, that it could not be by way of 

non generally, that is to say in reference to the com 

ment of the suit, nor in the more: limited form, «that the 
plaintiff before and at the'time of the led pleaded was ins 
' debted.” That consequence is. logical,j# the proposition 
assumed be true ; but otherwise not. It does not follow that 
it can be pleaded in this way, because it cannot bé pleaded 
in either bf the others; for it may not be a set-off within the 
statute and therefore is not pleadible in any form, Our 
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Jowz, 1938. researches and reflections induce us to adopt the latter opin- 
Hawrow& ion. We think it is not merely a question as to the proper 
Boon form of the plea; but that according to the principle of the 
Leany. statute, this is not a sct-off. 
It was formerly held on demurrer in the case of Reynolds 
v. Beerling, stated in a note, 3. T. R 188 that the plea of a 
judgment, recovered by the defendant against the plaintiff 
after suit, and before plea, was good. It does not appear 
certainly, nor can it be collected from observations on it in 
subsequent cases, what.was the form of the plea. There is 
reason, however to say, that it was actio non ; because in no 
other case is there an attempt to support the decision upon 
the ground that the plea was in bar of the further prosecu- 
tion of the suit. The decision itself professes to be founded 
on the authority of Sudlivan v. Montague Dong. 108, which 
established as a general principle, that actio non goes to the 
time of the plea. The inference is, that under a plea actio 
non it was held to be sufficient if the demand of* the defend- é 
ant existed at the plea pleaded. As an authority to that f 
point, it is precisely opposed by two subsequent cases. In | 
Evans v. Prosser, 3 T. Rep. 186. the defendant had a set- 
off, which in fact subsisted before action brought, and so ap- 
peared in the plea, but he pleaded it as one “before andat the 
time of plea pleaded.” Upon demurrer it was adjudged against 
the defendant though he was afterwards allowed to amend J 
by stating the set-off according to the truth, as one “before 
and at the commencement of the suit.” Before delivering 
the opinion, time was taken to look ito the cases; and Mr. 
Justice Butier, speaking for the Court, said that Reynolds v. 
Beerling could not be supported in this point. In Hanky 
v. Smith, 3 T. Rep. 507, Lord Kenyon said, if the bill had 
come to the defendant’s hands ex post facto, as after action 
brought, there would have been no mutual credit, and con- 
sequently there could be no set-off. 
The observation is obvious upon those cases that there is 
not the slightest intimation, that the plea of set-off may be 
pleaded in bar to the further prosecution of the suit; and if 
there had been an idea of that sort, it is difficult to suppose 
it would have been overlooked, especially as it might have 
sustained Reynolds v. Beerling, and excused the Court in 
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Evans v. Prosser from expressly over-ruling their own Joxe, 1933. 
decision, made four years-before. But if either of those jy ,ccurow 
cases turned on the form’ of pleading, in Hankey v. Smith & Boora 
which was on non-assumpsit and notice of set-off, the remark Lazy. 


of Lord Kenyon is general, that where‘the matter arises 
after action brought, it is not a case of mutual credit, 
within. the act. That observation seems to us to present the 
question in its true point of view. 

The statute was madé to prevent multiplicity of suits. 
That is the object of it. As the by which that end is 
to be attained, it enacts that where ere are mutual debts 
subsisting between the plaintiff and the defendant, one debt 
may be set against the other.” The intention was not 
merely to give the defendant the benefit of his debt in the 
action broughtagainst him, without putting him to the 
delay and expense’of a cross action. If ithad been, then he 
ought to be-permitted to pledd a set-off acquired at any time 
after plea pleaded; by way of plea since the last continuance, 
as he would plead a payment made pending the suit. But 
this has never been done ; and the plaintiffs’ counse! admits 
that a set-off accruing after plea cannot be pleaded puis dar- 
rein continuance. We believe that is true ; and it seems to 
_ furnigh a strong argument against this plea ; for itis in the na- 
ture of a plea since the Jast continuance. Why may not a 
plea of that sort be put in? Because no injustice is done to 
the defendant by denying him the plea, since he does not 
‘lose his debt thereby, but may recover it by action; and 
~ because the statute did not mean that the plaintiffs action 
sould be barred in any case in which it was at first properly 
brought. This shews, a8 was just said, that the scope of the 
act is not merely to dispense with am action on the part of 
the defendant. What thenisit? The great purpose was 
to effect a liquidation of mutual debts, without resorting: to 
suits, not only by each, but by either party. . The statute 
looks at the balance asthe debt ; and:thereforé if one of two 
persons, having mutual dealings will sue the other, instead of 
exchanging discharges, the party sued is allowed to set-off his 
debt against the other as a bar to the action. Imother words 
the plaintiff is made to pay the costs as a penalty for his wan. 
ton and obstinate litigation. But this is applicable only 

4 
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Jows, 1536: Where upon the state of facts both debts existed at the time 
Havonron Of suit brought. For in no other is a plaintiff to blame for 
& Boots’ suing; and therefore in no other ought he to be barred, or 
Leany. pay costs. With this the words of the act before quoted agree : 
“ Mutual debts subsisting.” Subsisting—when? Menifestly 
subsisting at a point of time when the parties mutually gave 
credit—trusted to each other; and when, that is to say at 

the same point of time, the purpose of the act might be ful- 

filled by satisfaction to each party without any suit by either. 

This must necessarily be before and at the commencement 

of the suit. If it be objected that this will exclude negotiable 
instruments from the operation of the act, although held by 

the defendant at the commencement of the suit, unless the 

plaintiff had notice thereof; the answer is, not so. Such 
instruments are embraced in the act without doubt, whether 

the plaintiff knows or not in whose hands they are. The 

form of the security imports an agreement by the plaintiff 

that the defendant might take it ; and when he sued, he either 

knew, or might have known by enquiry, that his debtor was 

also his creditor. Every debtor is bound to seek his creditor. 

The plaintiff is therefore culpable, if he sues when there is 

realy no debt due to him; and is justly subjected to the 

costs. But it is entirely the other way when the plaintiff . 
becomes the defendant’s debtor, after he brought his own 

suit. It is to be recollected, that the only real subject of 
controversy is the costs of the action; for the defendant has 

other remedies for his debt. Why should the plaintiff be 
condemned in the costs, or even lose his own costs.— 

He could not before suit give a credit to the defendant 

for a debt which he did not then own; and he did no 

wrong in bringing the action; and be has done no act since 

to bar it. He has therefore in justice and law as much 

right to the costs as to the debt. Generally where 

matter subsequent bars an action, it consists of some 

Generally, act or agreement on the part of the plaintiff himself, and is 
—— not constituted, as this is, by the mere act of the defendant. 
quent, bars If the plaintiff release the debt or receive payment after ac- 
saidione of tion brought, it may be pleaded in bar to the further prose- 
some act Tr eution of the suit, if before plea pleaded ; or, if after, since the 


agreement 2 . ae 
on the part Jast continuance, technically. In those cases there is judg- 
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ment against the plaintiff for the costs, because it was, bis. Juve, 1833. # 
folly to extinguish his demand without receiving hi’ costs. ,,onron 
But a set-off is not a payment, it is.only made to amount to © — 

a satisfaction by operation of law.. Now, the law works no Laanr. 
wrong :-and therefore will not deprive the plaintiff of the tit henecle . 


costs ‘to which he was once entitled, and in abatidonment-of as in the 
case of a 


which, he has since done no act. The case resembles that payment 
of a tender more thai any.other. If thade before suit, it iorihe = 
may be pleaded in bar, and the plea supported by bringing tion is com- 
the money into court. The costs then are alone in contest ; —— 
and if the full. sum was tendered, the plaintiff pdys them 

because his suit was unnecessary: But terder and refusal 

after suit brought, is, as a-plea, no bar; because it admits the 
necessity of the suit, as well’as the justice of the demand, 

and the plaintiff ought therefore to have costs. By the A tender 


modern equitable practice, the defendant in such a case pays 317, C08"! - 


principal, interest and costs'up to the time into court, and rage ge ton 
the Court lays’ the’ plaintiff under'a rule totake the money, no bar—’ 


However by 


or proceed further in the suit at his peril. But that has been the modern 
confined to cases of the payment of money, and has never peer 


been extended to a set-off in actions—at all events, not in sot bw 
def fen an 


the stage at which the question is raised on this record, paying 
principal, 


the whole, the Court is of opinion that only mutual + Ne 
debts subsisting at the time of action brought as debts to and and costs 


into court, 


from the plaintiff and defendant, can be set-off. Whether a the plaintiff 
debt from the plaintiff to the defendant subsisting at the time dy tale 4 


when the writ is sued out, but becoming payable afterwards, pe it 


and before plea pleaded, may be availed of as a set-off by a at ot bis perd peril. 
pleato the further prosecution of the suit, is a question not pat {2 


necéssarily involved in this case, and therefore not decided — to | 


by it. payment, 
and has 
never been 


Per Curiam. Judgment affirmed, yp extended 10 
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CAROLINE SAMPSON v. GEORGE W. B. BURGWIN. 


In an action by a negro brought to try his right to his freedom, if evidence of 
his being reputed to be a freeman is offered, it is admissible to show in reply 
acts of ownership inconsistent with such reputation. ' 

A record of the County Court stating that “ upon the petition” of the master 
“it is ordered” that the slave “be emancipated and set free from slavery” 
is sufficient evidence under the act of 1796 (Rev. c. 453) of the emancipa- 
tion, without showing any petition in writing. 

An order of the County Court emancipating a slave under that act without 
stating that the slave had, performed meritorious services, is conclusive 

. being the act of a court of exclusive jurisdiction, and cannot be impeached by 
evidence that the slave had not, or could not have performed such services. 


Tuts was an action of Trespass v1 ET aris brought by 
the plaintiff to try the question whether the defendant had 
a right tohold her asaslave. Before his Honor Judge Dick, 
at New Hanover on the last circuit, it was admitted that the 
plaintiff was once the slave of the defendant, but she alleged 
that the defendant in November 1809 procured her mother 
and herself then one or two years old, to be emancipated by 
the county court of New Hanover, and in support of this 
allegation she produced in evidence a copy of the record 
of that court in the following words. :Upon the petition of 
George W. B. Burgwin, Ordered that a female earl. 
by the name of Marian and her child called Caroline, the 
property of said petitioner be emancipated and set free from 
slavery —the said George giving bond, &c. 

The plaintiff proved by the clerk of the county court who 
was in office in 1809, and had continued so ever since, ex- 
cept during the years 1832 and 1833, that he had no recol- 
lection of ever having seen in his office any petition in wri- 
ting, upon which the above order was made, and that after 
the most diligent search he had been unable to find one. 
The plaintiff proved further by several witnesses that they 
had known her from eight to twenty years, and had always 
considered her as a free woman. 

The defendant then proved by the sheriff of New Hano- 
ver that in the year 1820 he saw the plaintiff, then about 
twelve years old, in the possession of the defendant, that he 
levied an execution against the defendant, then in his hands 
on her, and sold her at the house of the defendant, when one 
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John R. London became'the purchaser at a fair and full 7°** 1638. 
price ; that he afterwards saw the plaintiff in the possession Samraom 
of the defendant several times, at his residence eight miles Riedhien 
from Wilmington, and that he never heard, that she was 
free; or pretended to be so, until about the time when this 
suit was brought.—This witness also proved that some time 
after the sale to London, as. before stated, she was levied 
upon by some person as the property of the defendant, when 
London interfered and claimed her as his property upon 
which she was released. This declaration of London was 
objected to by the plaintiff, but was adiaitted by the court. 
The defendant proved further by a witness that in the year 
1833 the witness was requested by the mother of the plain- 
tiff to become her security tothe defendant for the hire of 
her daughter, the plaintiff, that he became surety as re- 
quested, and afterwards paid the money to the defendant. 
This evidence was also objected to by thé plaintiff but was 
admitted by the court. 

His Honor, in charging the jury, told them that it was in- 
cumbent on the plaintiff to show that she had been emanci- 
pated in the manner prescribed by law ; that she must show 
= mermene had filed his petition in writing alleging 

services on the part of the plaintiff, and express- 
ing a wish to emancipate her; that it was further necessary 
for her to show that the court had adjudged that she had 
performed meritorious services, and had given license to the 
defendant to emancipate her ; that the Jaw would then pre- 
sume that she was emancipated. His Honor further told 
the jury that there was no evidence that any written petition 
had been filed by the defendant, and consequently no: evi- 
dence of its contents: neither was there any evidencé that 
the County Court of New Hanover had passed any judg- 
ment that the plaintiff had performed meritorious services 
that the court was not bound to presume from what ap- 
peared on the record of the Gounty court, that a written 
petition was filed by the defendant expressing a wish then 
to emancipate the plaintiff; now that the county court had 
adjudged that the plaintiff had performed meritorious: servi- 
ces, particularly as it appeared in evidence that she'wWas not 
more than one or two years old when the record was made, 
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and could not have performed such meritorious services as 
the law required. The jury found a vérdict for the defend- 
ant, and the plaintiff appealed. 

Devereux § Strange for the plaintiff. 

Badger §& W. H. Waywood for the defendant. 


Rorrin,Chief Justice. It is unnecessary to say much on the 
objections taken to the defendant’s’evidence. It was offered to 
repel the evidence of the reputation of freedom given on-the 
part of the plaintiff. Ifthe plaintiff claiming under a particu- 
Jar act of liberation from the defendant, of record and of 
recent occurrence, being within the lives of these parties, 
could offer evidence of reputation—of which we do not 
stop to enquire; such evidence might be met by the proof 
of acts of ownership inconsistent with the reputation, and 
accompanied by declarations and claims of title by the de- 
fendant and others claiming on his title. The evidence of 
the sheriff might have been proper for another purpose, 
even if the plaintiff had been in legal form emancipated. 
She was sold under execution against the defendant, and 
doubtless, that sale would pass the title to Mr. London if the 
defendant were unable to pay his debts at the time ,ef the 
emancipation, in the same manner that any other voltint 
conveyance is void against creditors. In that case, the 
plaintiff would be the slaye, not indeed of the defendant, 
but of London; and therefore could not bring this or any 
other action. But it does not appear that any such view as . 
this was taken on the trial; and no doubt the evidence was 
directed to the other point; as to which we think it pro- 
per as evidence in reply. 

But upon the principal question in the case our opinion 
differs from that of his Honor. We think the transcript of 
the record of the County Court, which is set out in the ex- 
ception, is evidence of an actual emancipation of the plain- 
tiff, provided her identity and that of the defendant, with the 
supposed subject and actor, in the County Court be esta- 
blished. It purports to order that the plaintiff, in presenti, 
“be emancipated and set free from slavery;” and to be 
made on the petition of the defendant, then the owner of 
the plaintiff. The objections taken to this, as am act of 
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emancipation, are that there is no adjudication of the Court Joxz, 1833. 
that the plaintiff had" performed such services; that, being “s,yrson 
proved on the present trial to have been in November 1809 ,, 1°. 
only two years of age, it is apparent that the plaintiff could 
not have performed such services, and that the Court did not 
and could not adjudge that she had; and that the order was 
inoperative unless there was a petition in writing of the de- 
fendant, alleging such services of the plaintiff, and express- 
ing a wish then to emancipate her. 

It may be assumed—and indeed we think properly—that 
there was no evidence of the existence of a petition in 
writing, or consequently of its contents; as a record is 
proved by itself, and by nothing else, But the law does not 
require a petition, as it appears to us. Emancipation is the 
act of the master, by which he renounces his right to the 
services of his slave, and sets her free from him. Any act 
which purports to shave been done with that view, would 
upon common law principles suffice ; and in favor of liberty, 
the intention might be inferred from slight acts.. The legis- 
lature has however upon a ground of public policy, inter- 
posed in restraint of the power of the master. It is perhaps, 
a ar of doubt in the construction of our statutes 
whether the owner of a slavé may not emancipate without 
the leave of the Court, so as to be an effectual renunciation 
of his own dominion, although it may be a forfeiture of the 
slave to the ‘public, and the proper authorities may seize 
and sell it. ‘That seems to have been the law, at all events 
up to the year 1796; and perhaps is not altered by the act of 
that year. But supposing any attempt of the master to 
liberate a negro to be void even as ‘to himself, unless it be 
done in the mode prescribed by the legislature to vest in a 
liberated slave all the right and privilege of a free born negro, 
it yet remains to be enquired what mode is prescribed by 
the legislature ? Upon recurring to the statute it is found to 
be silent as to the means or manner of emancipation, so far 
as respects the agency of the owner, except orily that such 
“liberation shall be entered of record.” Neither a previous 
nor subsequent ‘deed or writing of emancipation is requisite ; 
nor is a written petition to the “Court for a license mentioned 
before the act of 1830. The only memorial mentioned in 
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Juve, 1938. the act is the record—the usual, indeed indispensable memo- 


Sampson 


vw. 
Burewin. 


rial of whatever is transacted in a Court of record. It is 
convenient and orderly to put into writing a statement of 
the facts upon which the Court is asked to act, and to pray 
specifically for the order the Court is asked to make. It is 
useful to restrain attempts at imposition, and also to identify 
the parties. But so far as regards the form which an act of 
emancipation by the master is to assume so as in strict law 
to be valid, there is no regulation whatever in the statutes, 
It may be by petition, by deed, or by bare writing, or it 
may be oral, only it is to be recorded, whatever it may be, 
and that is to perpetrate it. It seems to be supposed that a 
petition of the owner is requisite, otherwise the act of eman- 
cipation is not his, but altogether that of the Court... But 
that is entirely a mistake. The petition is only one mode of 
shewing the consent of the owner. The record, theentry 
of what he said and did in Court, is another mode equally 
explicit with the other, and of precisely the same grade as 
evidence. ‘The only difference is, that in one case the peti- 
tion shews his act only, and the minutes shew that of the 
Court ; while in the other the minutes state both what he did 
and what the Court did. Here, their united act as appeari 
of record, and admitting of no contradiction, is e y 
an immediate emancipation of the plaintiff. If the record 
does not speak the truth, the Court in which it is, can alone 
make it do so. It imports verity upon the trial of an action 
of trespass between these parties, and while it,stands, can- * 
not be construed into less than a liberation of the defendant's 
slave by license of the Court, granted at his instance. 

We are also of opinion that its efficacy is not impugned 
by its silence as to meritorious services; and that it cannot 
be impeached by presumption or evidence that the plaintiff 
had not, or could not performthem. The acts of a Court 
on a subject within its jurisdiction are presumed to be right ; 
and that presumption cannot be contradicted when the 
Court is one of exclusive jurisdiction, whose judgments are 
not subject to revision. Such was the County Court when 
this transaction took place. The law forbad it to allow. of 
emancipation, except for meritorious services. If the Court 
corruptly granted the license in an improper case, the Judges 
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were punishable ; but.the act was valid, because the Court Jee, 1838. 
had the power. If it was done through error of judgment, Sameson , 
it is still valid; beeauséthe law left it to the judgment of that Bonewsw. 
Court. Had the record found the meritorious serviggg, it is 

clear it could not be disputed upon evidence in this cause. 

It is of course, unnecessary that the record should state a 

fact, as the reason of the judgment, which is not re-ex- 
aminable elsewhere. There is little doubt that this juris- 

diction was often abused; and that for that reason it was 
established, or rather transfered exclusively to the Supe- 

rior Courts. But while it existed, it was exclusive, and the 
decision final. The legislature thought proper to entrust the 

public security thus far in,the hands of that tribunal, and 

the community was necessarily-to abide by its acts. It is 
worthy of observation too, ‘that the question is not raised 
between the plaintiff and the public, although the latter alone 

has a right to complain of a wrong decision cbtained from 

the County Court on this point. The defendant can no 

more complain of it than of his own act of emancipation ; 

for it was at his instance the Court was betrayed into the 

error. 


Pur Corum. Judgment reversed and a venire de novo 
ordered. 
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9°. A. BORDEN & CO. v. RICHARD SMITH et al. 
Smuirn. 

Where an execution upon a justice’s judgment is levied upon land, and returned 
to th@Pounty Court under the act of 1794, (1 Rev. stat. c. 62 sec. 19) it is es- 
sential to the validity of the order, which the court is authorised to make, to 
sell the land levied on, that the land should be particularly described ; and @ 
levy generally upon the defendants “lands,” without further specification or 
description, will not support such order, nor the sale made under it. 

When an execution upon a justices judgment is levied upon land and returned 
to the county court, and it appears that the defendant has not had five days 
notice in writing, as required by the act of 1828, (1 Rev. Stat. c. 45 sec. 19) 
the court has no power to order a sale of the land levied upon, and any such 
order will be entirely null, unless the defendant appears and waives notice. 

When a justices execution has been levied upon land and returned to the County 
Court, the plaintiff may apply to court and have a judgment there rendered in 
his behalf for the sum recovered before the justice and costs, under the af. 
1822 (1 Rev. stat. c. 45 sec. 8 and 9) and it seems that a venditioni may issue 
upon such! judgment to sell the land levied upon, with a special fi. fe to 
levy generally for any unsatisfied balance of such judgment, but the power 
of the court to render such judgment and issue a f. fa. thereon, depends 
upon the fact whether a levy sufficiently special has been made, and also 
whether the defendant has had five days notice in writing before courty or 
has waived it, and if no such judgment has been rendered a writ io the 
sheriff commanding him to sell the land levied on, cannot have the effect 
of a fi. fa. 


Tue sheriff of Wayne,County at the February Term 1836 
of his County Court brought into court the sum of $437, 
the proceeds of the sale of a tract of land of a certain Fennel 
Saulssold under sundry executions ; and therewith returnedal- , 
so the executions, and prayed the direction of the‘eourt in the 
application of the money. The court made amorder whereby 
it was to be applied in the first instance to the’ Satisfaction 
of such of the executions as purported to be venditionis is- 
sued from the court upon levies made by constables under 
fi. fas. directed to them by single Justices, and the residue 
towards the discharge of a fi. fa. issued from the said court 
upon a judgment therein, in favor of the plaintiffs. The 
fieri facias under which the plaintiffs claimed the money 
thus made bore ‘este the third Monday, viz. the 16th day of 
November 1835, commanding the sheriff of the goods and 
chattels, lands and tenements of Fennel Sauls he cause to 
be made the sum of $500 which A. Borden &. Co. had recov- 
ered against the said Saul, by the judgment of said, Court. 
venditionis that claimed preference to this fi. fa. were eight 


Tila 
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in number, of which two purported to be founded on levies 7&** 1838. 
made on the 14th of November 1835, and the others on lev- “Bonne 
ies made the 16th of the same month.—In the two first of onrs. 


these’ venditionis, Richard Smith was the plaintiff. In one 
the warrant was issued on the 14th of November against 
Fennel Sauls, and Jesse Smith, and. a judgment rendered 
the same day for $81.%2; in favor of the plaintiff therein. 
An execution was thereupon issued immediately, which was 
returned on the same day “levied on court, steer household 
furniture and land.” It then appeared that without any fur- 
ther proceedings, an execution issued from the County Court 
tested the 3rd Monday of November 1835, which recited 
that an execution upon a judgment for $81; obtained by 
Richard Smith against Fennel‘Sauls and Jesse Smith had 
been returned to the court by William Smith a constable 
“evied on the lands of said Fennel Sauls” and therefore 
commanded the sheriff that of the lands and tenements of 
the aforesaid Fennel Sauls, levied on as aforesaid, he cause 
to be made the said sum of $81-52; and costs, and if a bal- 
ance of said judgment and costs remain due then make the 
said residue out of the other goods and chattels, Jands and 

ts of the said defendant. The other judgment of 

Smith was for $59-3; rendered on the 14th of No- 
vember against Fennel Sauls and Willis Pealer. The Jus- 
. tices execution was dated on the same day and returned 
forthwith “levied on land only.” An execution from the 
court tested the 3rd Monday of November thereupon issued 
reciting the judgment and execution and that the consta- 
ble had returned on the justice’sexecution aforesaid “ levied 
on the lands of Fennel Sauls,” and’ commanding the sheriff 
that of the lands and tenements of the said Fennel levied on 
as aforesaid he cause to be made the ‘said judgment and 
costs, with a similar command in case a balance should nev- 
ertheless remain due, to cause the same to be made out of 
the other goods and chattels, lands and tenements of the 
said defendant. The six other executions were issued on 
the 16th of November, the day of the teste of the fi. fa. from 


the court, and were on that day levied upon “land” without 


any further specification or description. . 
From the order of the County Court directing the money 
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Juwe, 1838. in the hands of the sheriff to be applied to the satisfaction of 
Boroex the ventionis issued uponthe levies made by constables under 





the justice’s exections in preference to the fi. fa. on the 
judgment obtained in court, the plaintiffs appealed to the 
Superior Court, where, on the Jast Fall circuit before his 
Honor Judge Dicx, the order of the county court was mod- 
ified so as to confine the preference to those venditionis 
which purported to issue upon levies made before the teste 
of the fi. fa. of the plaintiffs, and to direet the payment. of 
the residue of the money to the satisfaction of that fi. fa. and 
the other venditionis pro rata. From this judgment, the 
plaintiffs appealed. 

Badger, for the plaintiffs, 

J. H. Bryan, Contra. 


Gaston, Judge.—After stating the case proceeded as fol- 
lows: The claims of the two venditionis purporting to be 
founded on levies made on the 14th of November will be 
first considered.—Many objections have been made to the. 
regularity of these proceedings ; two of which apply to both 
the venditionis, and are so decisively fatal as to render it 
unnecessary to consider of the others. 

Executions on Justice’s judgments command the offic@r to 
make the money recovered out of the goods and chattels of 
the party cost, and for want of goods and chattels to levy 
on his lands and tenements, and make return of such levy 
to the justice. It is required that this levy shall set forth 
“the lands and tenements levied on, where situate, on what 
water course, and whose lands adjoining.” It is the: duty 
of the justice to whom such return is made, to return the 
execution to the County Court with all the papers on which 
the judgment shall have been rendered, and the land so lev- 
ied upon or so much thereof as shall be sufficient to satisfy 
the judgment, shall by order of the court, be sold by the 
Sheriff, and the clerk shall record the whole of the papers 
and the proceedings had before the justice, (see 1 Rev, Stat. 
c. 62 sec. 16). The plaintiff may also apply to the.court’ 
to enter up a judgment in court for the amount of. his re- 
cévery before the justice and the costs, and om such judg- 
ment being rendered, if a sale of the lands so levied on shall 
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not produce a sufficient sum to satisfy the judgment and Jews, 1838. 
costs, the plaintiff may sue out execution for the unsatisfied Bonne 
part thereof (See 1 Rev. Stat. C. 45 sec, 8 & 9). Noorder of Suivi 


the court and no judgment was shewn, and we are not at 
liberty to presume any other than that which the writs 
issued, from it necessarily establish.— These writs which are 
in the nature of venditionis recite that the executions from 
the justice were levied “on the lands of Sauls” and com- 
mand the sheriff to sell “the lands and tenements levied on 
as aforesaid.” The command thus far, is inefficient, because 
it no where appears-from the writ, nor from any of the pro- 
ceedings wherewith the writs are connected,j what lands 
and tenements have been so levied on. The authority of 
the court in enforcing levies on executions upon Justice’s 
judgments is special. It may order all the land levied on to 
be sold—or a part of it only—but it can order none to be 
sold to satisfy the justice’s judgment but what has been lev- 
ied on under the justices execution. The court in the first 
part of these writs professes to execute this ‘authority, and 
commands the whole of the land so levied on to be sold— 
re) the writs in no way shew forth or enable the sheriff to 
what is the land which he is commanded to sell. 
It is aes he from the provisions above recited—the specifi- 
cations required in the constable’s return with respect to the 
land levied on, and theorder of the court thereon with respect 
to the sale either of the whole of the land so levied, on or such 
part of it as shal] be deemed necessary—as well as from the 
very nature of the writ of venditioni exponas—that it is in- 
dispensable to the efficacy of such a writ that the thing to 
be sold should be set forth in it either-expressly, or by ref- - 
erence to some matter of record. The.Sheriff owes active 
obedience to the writ—but he cannot under the pretence of 
obedience do what it commands not. Where an order of 
sale has been regularly made of land levied on under a jus- 
tice’s execution, that order effectuates the levy by distinct 
relation to it. The sale when consummated under the order 
takes effect as from the levy.. The sale, the order and the 
levy, are all constituent parts of a legal transfer—of the sei- 
sure and application of the debtor’s land to the satisfaction’ 


. 
j 
' 
' 
. 
I 
' 
; 
' 
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Jose, 1838 of his creditor. The sale must correspond with the order, 
Borven and the order with the levy. What is there to shew that 


v. 


Sura. 


the land sold, the proceeds whereof are the subject of dis- 
pute, is that land which the constable had levied on under 
Smith’s executions and which the court ordered to be sold 
in pursuance of such levy? It is impossible we think, under 
this view of the subject, to allow a priority to these 
executions. 

There is another view of the subject which, on account 
of the interest of the question that it presents, we deem it our 
duty to notice, although it is not essential to the determina- 
tion of the case. The act of 1828, c. 9, sec. 6, (1 Rev. 
stat. c. 45, sec. 19,) requires, whenever a justice’s execution 
shall be levied on land that the defendant. shall haye five 
days notice in writing of the levy before any order. of sale 
can be made, with a proviso in case of concealment or re- 
moval from the county, or a residence in another state, 
that a publication in some newspaper may, by order of 
court be substituted for such actual notice in writing. It 
is indispensable, we think, to the effectual execution of this 
legislative requirement to hold, that an order of sale, made: 
without notice—unless the defendant appear and waive 
notice—is altogether null. The sheriff may not be a tress- 
passer for sclling under such an order, because he i is always 
justified in obeying a writ issued to him by a court possessing 
jurisdiction over the subject matter on which, it aets ; but 
the sale transfers no title to the purchaser—the thing sold 
remains the property of the defendant—and is liable to be 
seized, notwithstanding such sale upon a general fi. fa..of one 
of the defendant’s creditors. The ,notice of the levy. re- 
quired by the act of 1828 was not given, and could not be 
given in time to support the order of November Term, and 
the record does not shew, that Sauls appeared at that term 
and waived notice. 

Our next enquiry with respect to the executions in fayor . 
of Richard Smith is whether they cannot claim to bé*satis+ 
fied pari passu and rateably with the fi. fa. from Court im 
favor of A. Bordeu & Co. We think not, When-a jastice’s » 
execution is returned to court, it is in the power-of the 
plaintiff, supposing the levy to have been sufficiently special, 
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to apply to the Court and have a judgment there rendered Jove, 1838. 
in his behalf for the sum recovered before the justice and  Bogpex 


costs, and we incline to the opinion that upon a fair con- 
struction of the statuary provisions, he may after obtaining 
such a judgment sue out a vendictioni to sell the land so 
levied upon with a special fi. fa. in case the amount of the 
judgment and costs be not made by such sale, to levy gen- 
erally for the unsatisfied part of the judgment. But .unless 
a judgment be rendered in court, if the recovery remain 
altogether a justice’s judgment, the authority of the court 
extends no farther than to enforce the sale of the land 
levied upon by the constable. It is a general rule that an 
execution cannot issue from any court but that in which the 
judgment has been rendered; and wherever a departure 
from this rule is authorised, it must be confined within the 
prescribed limits. Besides, the County Court derives all its 
jurisdiction to act upon such subjects from the levy made 
and returned to it, and the first step which’it is authorised to 
take, is to order the land levied upon to be sold. We have 
seen that this step cannot be taken without a notice to the 
defendant in execution unless he appear and waive notice. 
If this be an indispensable requisite to the first action of the 
Court, it is necessarily prerequisite also to further action. 
The Court has no original authority to issue a fi. fa. but one 
dependant upon, and suppletory to its authority to sell what 
has been returned to it as levied. With every disposition to 
view with indulgence proceedings in which a strict adhe- 
rence to form is‘not often observed, we must nevertheless be 
cautious in upholding those fundamental rules which the 
legislature has deemed necessary forthe security of property. 
We are obliged therefore to hold these executions invalid as 
ji. fas. 

If we are correct in the conclusion that the fi. fa. from 
the Court has priority over these two executions, there is no 
difficulty in assigning to it a preference over the six other 
executions. ‘These were issued on the 16th of November, 
the day of the teste of the fi: fa. from the Court, and were 
on that day levied upon “land” without any further specifi- 
cation or description. No judgment nor order of Court is 
shewn, nor notice to the defendant nor appearance by him, 


v. 
Smits. | 
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Joxe, 1938. but writs issued from the Court on the same day, reciting 

~Poapex levies “on the lands and tenements of Fennel Sauls,” and 

Smru, following the language used in the executions in favor of 
‘. Richard Smith, which have been before examined. 

It is the opinion of this Court, that the judgment of the 

Superior Court of Wayne is-erroneous, and that the whole 

of the money brought into Court by the sheriff, ought to be 


appliedtowards the satisfaction of the judgment in favour of 
the plaintifis.: , 
Pee Cons. Judgment reversed... 





ie ey 


PENELOPE MATHEWS ». GIDEON C. MARCHANT,” 


A “credible witness” to prove a nuncupative will under the 15ih.m of 
the act of 1784 (1 Rev. stat. c. 122 sec. 2,) means one who is compe’ , 
cording to the rules of the common law; and if he be incompetent from in- 
terest, such incompetency may be removed by a release. 

A party cannot, by refusing his assent to a release or surrender tendered by a 
witness on the other side, exclude his testimony. The depositing the release 
in the clerk’s office will be sufficient to enable the witness to testify. 


This was an issue of Devisavir vet ‘Non, as to a paper 
writing propounded for probate as the nuncupative will of 
Penelope Mathews the elder. Upon the trial of the issue 
at Pasquotank on the Jast circuit before his Honor .Judge 
Serrxe, the jury found a verdict establishing: the will, sub- 
ject to the opinion of the Court upon the following facts. 

Penelope Mathews, during her last sickness, duly made 
her will without writing, and called upon a competent num- 
ber of persons to bear witness théreto; it was reduced to 
writing.in proper time, and all the other ceremonies which 
the law requires were duly complied with. The only ques- 
tion presented to the court was whether the witnesses were 
competent. 

One witness was admitted to be competent, but the other 
witness was a legatee in the nuncupative will, but duly. ém* 
ecuted and offéred a release to the distributees, which they 
refused to accept, whereupon he delivered the same to the 
clerk of the court, absolutely for their benefit,” At was ad- 
mitted by the parties that if the legatee could in any way 
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render himself a competent witness: by any release that Joye, 1938. 

could be executed by him, without the assent of thesdistri- 7,5.ws 

butees, that such release should be taken as executed. ae 
Upon these facts his Honor was of opinion “ that although 

in a will 6f real estate the competency of the witness is re- 

ferable to the time of execution, and that policy would seem 

to require the same qualification i in the wi nuncu- 

pative will, yet it is competent in the legish y prescribe 

different qualifications, and that in the proof of a a —- 

will the statute uses no language that does not apply to a 

witness competent at common law.” His Honor therefore A, 

held that the will was well proved and the defendants ap- 

pealed. ts 





The case was submitted without argument by er 
A. Moore for the defendants, and 


Kinney for the plaintiffs. 


Danret, Judge. The 11th section of the act of 1784, (see 
1 Rev. stat. c. 122 sec, 1,) requires a will of lands, to be 
subscribed by two witnesses in the presence of the testator, 
no one of which shall be interested in the devise of the said... 
lands. This court determined in the case of Allison v. Alli- Allison 
son, 4 Hawks, 141, that a witness to such a will, who wa8  Ajitison 
interested at the time of attestation, was incompetent to a 
prove the will; and that no subsequent release would ren- proved. 
der him competent. This decision arose upon the peculiar 
phraseology ‘of the 11th section. The 15th wy the 
same act, (1 Rev. stat. c. 122, sec. 2,) is couched in dierent 
terms ; it declares that no nuncupative will in any shall 
be good; where the estate exceeds two hundred Jd un- 
less proved by two credible witnesses, present at tH® making 
thereof. ‘The section in our act, is mainly taken from the 
19th section of the English statute of frauds. That section 
in the statute of frauds declares, “that no nuncupative will 
shall be 2 good, when the estate thereby bequeathed shall ex- 
ceed thirty pounds, that is not proved by the oaths of three 
witnesses.” This statute having said nothing as to the quali- 
fications of these witnesses, it was afterwards thought proper 
to decl are, (stat. 4, Ann, ch. 16, sec. 14,) “that eee 
witnesses @$ are and ought to be allowed to be g 

6 dane 
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Jews, 1838. nesses upon trials at law, by the laws and customs of this 
Marnews realmyshal] be deemned good witnesses to prove any nuncu- 
pative will, or any thing relating thereto.” This legislative 
interpretation is, we think, just such a one as a court of 
common law necessarily must have put upon the segtion, had 
the explaining statute never been passed. Witnesses, dis- 
interested at the time they are called on to prove the nuncu- 
pative ¥ ill, must be considered to be “credible,” within the 
the 15. ction of the act of 1784, or in other 


Moscnaih | 






me 
words eteaperding to the course of the eommon laws 
We see the wording of this section, (it being con- 










fined to — personal property) to induce us to belie 
that the legislature intended to interfere with the tule cf 
‘proof.established at common law. © The: objections#d.ec 
petency on the ground of interest is remo 
guishment of that interest, by means of ay ' 
party cannot, by refusing his assent to a release or surre 
tendered by a witness on the other side, exclude his testi. # 
mony. 1 Stark. on Ev. 125, 126, 3’Térm Rep. 27, The 


The case of depositing the release in the Clerk’s office, was sufficient to 

—y, enable the witness to testify. Perry v. Fleming, 2, Car. 
Fleming, Taw Repos, 458. We think, after the release given, the 
Repos. 458, witness was competent tq prove the nuncupative will men- 


svproved. tioned, and the opinion of the Court was i 





Per Curram. ¥ 
. ah os ae: 
JAMES W. HUNT, Admr. ». miles sts 2 Decks 


A gift by a deed, of a slave, reserving 2 life estate in the donor, p 
rest to the donee at commen law. And a deed schatyeialted pres oped 


for the life of the bargainee, in consideration. of Rete ac ~ tere 
conveys the entire interest to the Dereeee: 5 


Derive for a negro slave by the name a Boek tried 
at Carteret on the last circuit before his Honof, : 
Savnpers, whien the jury returned a verdict for the 
subject to the opinion of the Court, upon the 

Blandinah Morse, the intestate of the plaintiff, being the © 






& 


owner of the slave in controversy, on the 27th of October, eF 
1809, executed a deed to her daughter Susan, whereby, in 
consideration of natural affection, she gave, granted and con- 
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firmed the said negro slave to her said daughter Susan, after Jowe, 1838. 
her (the said Blandinah’s) death, thereby reserving the use @ Hose 
and benefit of the said negro during her, the donor’s life. Bulvis. 
On the’6th’ May, 1822, Blandinah Morse executed a deed 
to Jacob: R ley, whereby, in consideration of the sum of 
eight r annum, she bargained, sold, and delivered un- 
to the said Jacob, the said negro slave during her natit 
Blandinah Morse died in February, 1827, ni 
her death Susan Morse made an exchange 
Rumley, for the negro boy Enoch, and 
conveyed Enoch to the defendant. The intif 7 
tered upon the estate of Blandinah Morse in@836,'and x 
sharnards instituted this action. ~*~ 
t claiming thus under both the deeds afore+” 
iff’s intestate, two questions of law arose, the 
the gift to Susan Morse was not invalid, because 
* . made to take effect after:@ life estate in the donor ; and the 

* second whether the deed to Rumley transferred the whole 
legal estate of the bargainor. His Honor was of opinion for 
the plaintiff upon the first question, and for the defendant 
upon the’second, and thereupon the plaintiff.was non-suited 
and appealed. » - ~ 

J. H. Bryan for the plaintiff. 


Badger fot the defendant. a. 


Gaston, Judge; after stating the. ease as above proceeded 
as follows >—According to the settled law of the land)before 
the act of 1823, (sec. 1 Rev. Stat. c. 37, sec. 22) making cer- 
tain limitations of slaves by deed.valid, a conveyance of a 
slave. by deed, after a life estate, or with a reservation of a The cases 
life estate therein, was void. Graham v. Graham, 2 Hawks, of Graham. 
322— Foscue v. ve Foscue, 3 Hawks, 538—Sutton v. Hallowell, Graken, 
2 Dev: Rep. 186, These decisions were founded avowedly 322 <n 
on the principle that there:could not be any remainder in a Proscu 
ra life estate granted by deed, ;The opinion of : Foes, 
upon the of the first deed is in confor- 533, owhs, 
~ Om these decisions, and the principle which sustains Sutton 
them 2 leads also to the opiniom given by him upon Hallowel, 


















Ss * the opera of the second deed. If a remainder oe, =" 
| Se Tate cncl bo mal eco i el ig Provee 
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Jowe, 1836. the ,whole estate—then a conveyance of that chattel for 
~Howr life, mast pass the whole estate. It is insisted however that 
Div. ‘his principle is not to be applied to the deed made to Rum- 
ley. It is said that because the consideration of that con- 
veyance .s declared to be the render of an annual sum, it is 

to be inferred that the contract was in the nature of a lease. 

I do not see how this inference will help the plaintiff, unless 

A lease for we Can also infer that the lease was to be short of a lease 
chattel it for lifeas the lease of a chattel for life, as well as the con- 
made by veyance of the same for life, if made by deed, is subject to 


deed, is 
subject to the direct operation of the principle that it leaves no remain- 


h 
construc. er in the lessor or bargainor. It is very clear that we can- 


tion @8 & not infer that this was a lease for any certain number of 
pao no Vears—and still less that it was a lease from year to year— 
remainder determinable by the death of the lessor. If a lease, it is 


= certainly one during the life of the lessor, But I am ata 


Law, in Joss to conceive why it is called a lease. It purports in dis, 


_— “rect terms to be “a bargain and sale and delivery” of the 


negro himself, and an annuity furnishes'as fit a consideration 
for a sale, asa sum in gross. It purports to bea sale of the ne- 


gro during her life, because it was no doubt supposed by her, 


that she had a life estate only to.dispose of, the residuary inte-. 


rest being in her daughter. If the legal operation of this deed 
be to transfer her entire estate, contrary to her actual intent, 
there is less cause to regret it, as thereby is corrected the in- 
convenience of disappointing the intent of the intestate in the 
conveyance of this ulterior interest to her daughter, as was 


no doubt contemplated by the former: deed. The Court — 


sees no error in the judgment rendered below; and directs it 
to be affirmed. 


Per Cur. Jadgment affirmed. 


JACOB PHIPPS v. JOHN W. GARLAND. 





In an action by a father for the seduction of his daughter, the relation of mas- 
ter and servant must subsist actually or constructively ; and if the daughter 
be of full age and de not reside with her father, the action cannot be main- 
tained although she occasionally visits him and is seduced while she is going 


to his houge o@ one of these visits. 
This wa an action of Trespass on THE Case brought 


A 

ae 

* 
ail 
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to recover of the defendant damages for the seduction ofthe Jens, 1938. 


plaintiff’s daughter—Plea—not guilty. 5 





The case was tried at Yancey on the last fall circuit before aie 


his Hopor,Judge Serrix, when the daughter was intro~ 
duced ‘Witness for the plaintiff and testified that her 
father’s was her home; that her bed and furniture 
and all her other property except some clos mained 
there ; that she, with her father’s consent, Went the 
house of the defendant’s father, whoowas a -relati as a 
hireling, and remained there three or four, years performing 
such services as were required; that sheewas about thirty 
years old when she went to live with deféndant’s father, and 
that occasionally during the period of her residence there, 
she returned to her father’s house and: performed the ordie™ 
nary duties in his family of washing, cooking and milking; 
that she was seduced by the defendant while she was on her 
way home to her father’s house; that on that occasion she 
remained with her father’s family eight or ten days when 
she returned to the house of the defendant’s father, where 
she continued to live until within four or five months of the 
birth of her child, when she was carried home by her father 
with whom she had since remained. She further testified 
that she had not been at her father’s house for seven or 
eight months previous to her seduction. Upon this testimony 
the defend: } counsel moved that the plaintiff should be 
suited, bu iis: Honor refused the motion and instructed 
the jury that if they believed the testimony of the daughter, 
they must. find. a verdict for the plaintiff, which they did, 
and the defendant appealed. 
Caldwell for the defendant. 


Burton for the Plaintiff. 


Dantex, Judge. If the relation of master and servant 
does not* subsist, actually or constructively, at the time, the 
father cannot maintain either an action of trespass, or an 
action om the case for the seduction or the debauchery of 
his'daughter. The rule is-settled that if the daughter be of 
age, She’ must be in her father’s service, so as to consti- 
tute in laW@-and infact, the*relation of master an@isérvant, in 
order to entitle her father to a suit for sodluping -- Niele 









46 








IN THE SUPREME COURT 
Jone, 1838. son v. Stryker, 10 John. Rep. 116—Postlethwaite v. Parks, 


Purses & Bur. Rep. 1878. These were actions of trespass, but 


v. 
GagLanp. 


the rule is the same, if the action be case. In Satterthwaite 
v. Dewhurst, 26, Eng. Com. Law Rep. 378, Lord Mansrre.p 
in delivering the opinion of the Court said, “ This is an 
action on the case for debauching the plaintiff’s daughter, by 
means of which the daughter was unable to maintain herself, 
and the plaintiff was obliged to maintain her. After looking . 
into the cases, we find there is no precedent of such an action, — 
unless upon a good servitium amisit. The case of Ritssell” 
v. Corne, 2 Lord Rayne. Rep. 1031—Salk. 119, is in :pomnt. 
This is an action brought by a third person for thé intonti- 
nence of two people, both of whom may possibly be of age; 
at least it does not appearthat they are otherwise. Weare ~ 
all of opinion that this action cannot bemaintained. The cage 
in 6 Cowen’s Rep. 106, relied on by the plaintiff’s counsel, 
whether it be law or not, is not apposite. It only goes the 
length of declaring that if the daughter be‘under age at the 
time of seduction, she will be presumed tobe uhder the con- 
trol and protection of her father so as to entitle him to the 
action to recover the expenses attending her confinement and 
the loss of her services, whether she actually resided with 
him or not, at the time of ‘the seduction. In thé case now 
before us, the daughter was.of full age, and did not. live with. 
her father at the date of the debauchery.” At thattime there 
was no legal obligation on the father to maintain and take 
care of her, either in sickness or in health. In no way was 
the relation of master and servant shown to subsist between 
them. Therefore the charge of .the Judge to the jury, that 
if they believed the testimony of the daughter, the plaintiff 
was entitled to recover, we think was erroneous, and there 
must be a new trial. 


Per Curiam. Judgment reversed. 
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HENRY GRAY, et. uxor et. al. v. ABRAM MAER Admr,. of JOHN Jens 1838. 


PEARCE et. al. 


Where, upbtha'petition for the reprobate of an alleged will, it appeared that | 
the instrament was attested by subseribing witnesses, but was “not written or 
subscribed by the testator, that it disposed of the whole of the testator’s estate 


from the next of kin in favor of a person who was present making, 
and that it was proved the day after it was made, t probate 
Ought to be revoked, that the lapse of nine or ten y ! it raise a pre- 
sumption of acquiescence on the part of the next of ki it aj that 
they Were numerous and were much dispersed, and several Of them were in- 


fants and married women. On a petition for the reprobate of an alleged will, 
if it appear that one of the defendants lives beyond the limits of the {state, 
notice by publication is sufficient as to him. a 


This was a Pertrrron filed in the county court of M 
at its October Term 1835, by the next of kin of John Peare 
against the administrator with his will annexed, and his#eg- 
atees praying for a reprobate of that will. It appearing to 
the court that the administrator was not a resident of the state, 
publication was ordered as to him, and upon his not appear- 
ing the petition was subsequently taken pro confesso as to 
him and the cause was heard upon the petition, answers and 
proofs, when the following appeared to be facts. 

The will.purported to be executed the 11th day of Sep. 
tember 1826, the day on which the alleged testator died. 
It was written altogether by another person, and was not 
subscribed by the alleged testator but was attested by three 
subscribing witnesses. It purported to convey the testators 
whole estate (which it was proved consisted entirely of per- 
sonalty) to his wife for life, and afterwards to Henry Slade, 
who was present when the alleged will was made. On the 
day after its. execution, it was’ offered for probate in the 
county court of Martin, and a probate thereof had in the fol- 
lowing words, ‘* This paper writing purporting to be the 
last will and testament of John Pearce was produced in 
open court and proved according to law, and on motion was 
ordered ‘to be recorded.” Henry Slade the legatee in re- 
mainder was not one of the next of kin of the testator. 
The next of kin were several in number, lived at a distance 
from each other, and some of them were under th «disabil- 
ities of coverture and infancy. Upon these focal county 
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Jowe, 1888. court ordered a reprobate, and the defendants appealed to 


_—_—_— 


Gray 
v 

Maer. 

Admr. 


the Superior Court, where, on the last circuit before his 
Honor Judge Pearson the cause coming on to be heard, it 
was objected by the defendants that Abram Maer the ad- 
ministrator with the wil! annexed had not properly been 
made a party, and that the petitioners had by their delay ac- 
quiesced in the probate ; but both objections were over-ruled 


by his Honor, and a reprobate ordered and the defendants 


appealed. 


Heath for the plaintiffs referred to Redmond v. Colltus | 


4 Dev. Rep. 430. 
Badger and Iredell for the defendants. 


Gaston, Judge.—We are. of opinion that the Superior 
Court did not err in calling in the probate of the alleged will 
of John Pearce, and ordering a reprobate thereof. Without 
intimating any opinion upon the merits of the controversy, 
upon which we have neither formed, nor haye ae 
form one, we must see that the former probate w 
under circumstances fitted to excite doubts of its propriety, 
The wil! purports to be attested by several subscribi a 
nesses, but not to be signed by thetestator, If attested 
death,then it must have been offered as a nuncupative will and 
by law ought not to have been proved as such until afer pro- 
cess to the next of kin. If attested in the testator’s presence, 
it is a singular circumstance that there should be attestation 
without subscription. The will disposes of the whole estate 
from the relations of the testator, in. faxor of one present at 
the making. There should have been no haste in carrying 
such a will through the forms:of a probate ; and the testi- 
mony in support of it ought to have been very satisfactory. 
Yet it was proved on the day after it was made+and the 
record is wholly silent as to the proofs by which it was es- 
tablished. It is right that the validity of this document as a 
will should be more deliberately and solemnly tried. 

There is no presumption of assent to the probate before 
or when jit was made, and when the dispersed situation of 
the next of kin, and the disabilities of several of them as in- 
fants and married women are considered, there is not a suf- 
ficient ground afforded by the delay in preferring this peti- 
tion, from which to infer an acquiescence in the probate since. 
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It being impracticable to serve the defendant Abram Joye, 1638. 


Maer with personai notice of the petition it was competent g,, “we 


for the courts to direct such notice by publication as is 
scribed by law in cases of suits by petition (1 Rev. Sieh Cc. 
31 sec. 98). 

The order of the Superior court is affirmed, and this opin 
ion directed to be certified thereto. 


Per Cuaiam. Judgment affirmed. 


ne 28 al " 
ee 
ft 


DEN ex dem. GEORGE C. MENDENHALL et al. ». JOHN 
CASSELLS. 


Under the act of 1794 (Rev. C. 422) a grant from the State conveying more than 
‘six hundred and forty acres of land is good. 
In this gountry traditionary evidence is received in regard to private boundary, 
pc we require that it should have something definite to which it can adhere, 
it should be supported by proof of correspondent acquiescence or en- 
joyment. A mere report, or neighborhood reputation, unfortified by evidence 


of enjoyment or acquiescence, that a man’s paper title covers certain land, 
is too slight and teeta to be received as evidence in questions of 


er. 

This was an action of gsectmenT brought by the lessors 
of the plaintiff to recover one hundred acres of land. On 
the trial at Montgomery, on the last circuit before his Honor 
Judge Dick, the lessors of the plaintiff produced, in support 
of their title, a grant from the State to one Barnabas Dunn, 
dated the 11th day of May, 1795, for ten thousand two hun- 
dred and forty acres of Jand, lying in Montgomery county, 
and then deduced title regularly from Dunn to themselves. 
The defendant admitted that the land in controversy was 
covered by the grant to Dunn, but contended that the lessors 
of the plaintiff were not-entitled to recover—1st, becausethe 
grant to Barnabas Dunn was for more than six hundred and 
forty aeres of land; and 2ndly, because the land in contro- 
versy had been granted by the King of Great Britain in the 
year 1745 to James Huey and Murray Crimball, and that 
therefore the State of North Carolina had no right to grant 
it to Barnabas Dunn in 1795. In support of the second ob- 
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Jows, 1838. jection the defendant offered copies of four several grants 
“Mesocen- from the King of Great Britain to Huey and Crimball dated 
"aut in 1745 and purporting each to convey twelve thousand five 
Casseus. hundred acres of land lying on the branches of certain rivers 
and bounded by certain courses and distances. The defen- 
dant then offered to prove that it was the reputation of the 
neighborhood where the land in controversy was situated, 
that the premises described in the declaration lay within 
the boundaries of the grants to Huey and crimball, but the 
evidence was rejected by the Court. 
The jury under the direction of the Judge returned a ver- 
dict for the plaintiff, and the defendant appealed. ., 
Winston for the defendant. es 
Caldwell for the plaintiff. 2 Me 


Danret, Judge. This ejectment is brought to recover one. __ 
hundred acres of land in the possession of the defem of 
The lessors of the plaintiff deduced their title under @ 
the State to Barnabas Dunn, dated in May, 1795, for 1 
acres of land. The defendant “contended, first, that 
grant to Dunn was void, as it contained more land than six 
hundred and forty acres. The Court, however, was of the 
opinion, that the grant was not void on'that account, but was 
good in law.—Waiving the inquiry whether this objection 
can be entertained when offered thus collaterally, we are 
nevertheless of opinion that it was properly overruled. . ~ 

The act of 1784 (Rev. C. 202) authorised surveyors ‘to 
include many entries in the same survey, on the great 
swamps in the eastern parts of the State; and it authorised 
the Secretary of State to make out a grant for the same 
according to the return of the surveyor. In the year 1794, 
(Rev. C. 422) the Legislature amended the act of 1784, by 
declaring “that all the lands in the State lying to the east- 
ward of the line of the ceded territory, (Tennessee) shall be 
deemed and considered as coming within the meaning and 

°° — purview of the said act.” Secondly, the defendant contended 
that the land in controversy had been granted by the King 
of Great Britain in the year 1745 to James Huey and Mur- 
ray Crimball, and therefore that the State of North Carolina 
had no right to grant it to Dunn inthe year 1795. The de- 
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fendant then produced four several grants from the King to Jowr, 1€38. 
Huey and Crimball, each for 12,500 acres. The lands com- Yexpex- 
prehended in each of these grants, are designated by lings» "** 

marked trees and known water courses. The defendast Cassis, 
made no survey, or attempt to survey these grants or either 
of them. He failed in evidence to locate them. But hevof- 
fered to prove “that it was the reputation of the neighbor- 
hood where the land in controversy was situated, that the 
premises described in the declaration lay within the bounda- 
ries of the grants to Huey and Crimball.” The Court rejected 
the evidence, and we think, correctly rejected. it.—Non con- 
stat, from what appears in the case, but that the defendant 








might have ascertained the fact mathematically, whether the 
Huey and Crimball grants covered the lands which the les- 


sors ‘of the plaintiff claimed. The rules of law, admitting 
or hearsay, either as original or secondary evi- 
not applicable to a case of this description. The 
cited by the defendant’s counsel, do not appear to 
‘upon the facts of this case.—In a country recent- 
, and of course thinly settled, and where the monuments of 


boundaries were neither so extensively known nor so per- 


manent in their nature as in the country of our ancestors, we 
have from necessity. departed somewhat from the English 
rule as to. traditionary evidence. We receive it in regard 
to private boundaries, but we require that it should either 
have something definite to. which it can adhere, or that it 
siould be supported by proof .of correspondent enjoyment 
and acquiescence, A tree—line—water-course may be 
shown to have been pointed out by persons of a bye-gone 
generation, as the true line or water-course called for in an 
old deed or grant. .A..field—house—meadow—or wood 
may be shown to have been reputed the property of a par- 
ticular man.or family, and to have been claimed, enjoyed 
and occupied as such. But a mere report, unfortified by 
evidence, of enjoyment or acquiescence, that a man’s paper 
title covers certain territory is too slight and unsatisfactory 
to warrant a rational and conscientious person in making it 
the basis of a decision affecting important rights of his fellow 
men, and therefore, as far as we are advised, has never been 
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IN THE SUPREME COURT 


Juve, 1833. received as competent testimony. We are of the opinion 
Mexpen- that the judgment must be affirmed. 


HALL 


Casezus. Per Curtam. 


Judgment affirmed. 





DUNNS & McILWAINE v. JAMES W. BATCHELOR Exr. of 
JOHN CROWELL. 


An entry, upon the rendition of a verdict in favor of the plaintiff, that “ the 
defendant is entitled to a credit to be ascertained by M. F. and J. HeS., and 
the clerk is then author:sed to enter a remittitur, judgment of the court accord- 


ingly and for costs, “is not a judgment then rendered, but an agreement fora 
judgmeft to be rendered subsequently upon the ascertainment = the referees 


of the credit to which the defendant is entitled.” 
A judgment regulatly entered at one term of a courteannot be set wie by the 
Court ata sybeoquent term. 


This was an action of Dear brought in the County Court 
of Halifax upon a bond exetuted by.the defendant's testa- 
tor.— Pleas—payment, fully administered ani no agsets. 
At May Term, 1837, the’ 
of that term, the following entry was madé.—* The follow- 
ing jury was sworn and empanneled; to wit, &c. who say they 
find all the issues in favor the plaintiffs, that the principal 
of the bond declared on is 43, and assess their damage 
to $149,95. The defendant is entitled to a credit to be 
ascertained by My Ferrall and J. H. Simmons, and the Clerk 
is then authorised to enter a remittitdr, judgment of the Court 
accordingly and for costs.”—M. Ferrall and J. H. Simmons 
met at the Clerk’s office and on and entered the fol- 


lowing remittitur, viz. $835,9> paid the 18th April, 1836—bal-- 


ance due May Court, 1837, $558,07.—At August Term, 1837, 
another entry in relation to this cause appeared as follows, 
to wit,—“ On motion this term, the verdict and judgment 
rendered at last term is set aside, and the following jury 
sworn and empanneled to wit, &c. who say they find the 
principal of the bond declared is $1298.43, and assess 
damages to $149,95, the bond to be credited as of the 18th 
of April, 1836, in the sum of 8$835,98, and that the de- 
fendant has no assets—issue sci. fa. v. the heirs and devisees 


was tried, and on the mynutes. 
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of John Crowell decd.—Judgment against the plaintiffs for Jone, 1838. 


hous 


At February Term, 1838, it appeared that “On motion in 5, oo cton 


costs.” 


court and by consent of parties it is ordered that the judgment 
against the defendant set aside at August court, 1837, be , 
reinstated, that the parties may avail themselves of all the 
legal rights which they then had in relation to said judgment, 
the counsel of the parties not agreeing as to the terms upon 
which the judgment was then set aside.—It is further ordered 
that the entries\upon .the several dockets respecting said 
judgment. made at August Court, 1837, be stricken out.” 
endants then’ Moved to set aside the judgment ob- 
this ‘cause at May Term,1837, upon the ground 
plaintiffs had deceived him with respect to the 
their claim, and that in consequence thereof he 
had not assets sufficient to satisfy-the same, but only $460 
thereof.» The plaintiff’s counsel protested against the allow- 
f this motion, because his clients.who resided out of 

» had_no notice of it, oandbee ause the Court had no 
)to sustain ° 
that if mei Ww ay-into the Clerk’s office for the 
use of the plaintiffs the sum of $460, the judgment should be 
set aside and @ new trial granted; and upon the defendants 
complying with the terms, the judgment was set aside accord- 
ingly, and the plaintiffs appealed to the Superior Court, 
where, on the last circuit before his Honor Judge Prarson, 
the order of the County Court from which the appeal was 
taken, was reversed, anda proceden/o awarded, directing 
that the plaintiffs should have execution on their judgment 
obtained at’May Term,.1837. From this judgment of the 
Superior Court, the defendant appealed to the Supreme 
Court. 

The Attorney General for the defendant. 

Badger & Devereuz for the plaintiffs. * 










Gaston, Judge. The. difficulty.in this case is to under- 
stand the entry on the recérd of the County Court upon the 
rendition of the verdict at the May Term, 1837. « The de- 
fendant is entitled to a credit to be ascertained by M. Ferrall 
and J. H. Simmons, and the Clerk is then authorised to enter 


But the Court decided. ” 
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Jowe, 1938 & remittitur ; judgment of the Court accordingly,and for costs.” 

Miwa It is insisted on the part of the plaintiffs that the fair inter- 
pretation of it is that judgment was then rendered for the 

Parcurton amount of the verdict and costs of suit, with an agreement 
to credit the judgment with an amount which had not been 
credited in taking the verdict, and which was'to be ascertained 
by M. Ferrall and J. H. Simmons. _ By the defendant it is 
insisted that no judgment was then rendered, because — 
balance for which a judgment ought to be rendered: 
been ascertained—that the amount of the plaintiffs™ 
was indeed ascertained by the Verdict, but that of t ; 
dant’s credit was to be ascertained by reference—an 
on thet Teport of these referrees of the amount of th's credit, 
then that the Clerk was to enter a rémittifur of so much of 
the damages as were found by»the verdict, and —— 
accordingly for the balance, and the a c 
certain which of these constructions is he 
Court is inclinéd to adopt the latter. Tt a “judgment 
of the Court accordingly and for costs/"arex 
proper place, if the former were the 
it-would have been natural wnder that sens 


to have entered them inmaeaye ter ‘the’ 
before the reference. Besides a: “remittitur” is 











priate term for a relinquishment of, part of. = he pi is 
by a verdict before entry of a ee eine and not for a mo LAG 


onthe judgment itself. And 
ingly,” by the grammatical structure of aon sentence ° 
seem to be governed by the br je. “ authorised to enter.” ” 
We have said that the int i 
only matterof doubt. For if the plaintiff's construction were 
right, we hold unhesitatingly that the County Court had not 
the power at a succeeding term to set aside @ jadgment thus 
regularly entered. If the defendants construction be right 
then Ro judgment was rendered at that term, and the Court 
had power at the succeeding term, upon satisfactory cause 
shewn, to set aside what was called a judgment, but was in 
truth an agreement for a judgment which had not yet been 
rendered, and ordering a new trial. ‘The motion is regarded 
as made at the next or August Term, because though moved 
at the February Term, 1838, it was under the agreement of 
4 e 






of this entry is the © 
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the parties'that they were to be severally remitted to their Juws, 1838. 

rights as of the August Term, 1837. Mehwa.xe 
If the County Court had the power to make the order Bercuniox 

appealed from, the Superior Court acted erroneously, im ~~ - 

reversing it, for the latter could not supervise the discretion “ - 

of the former in making the order. We have no doubt but 

that the Superior Court did not attempt to control that dis- 

cretion, but acted upon the ground of a supposed excess of 

ity in the County Court. The judgment of the Supe- 

must be reversed with costs. 


=. 2~5 d n v ; he 
‘ate , Judgment re onged, ae 
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7 een * 


4 ca be: P 
Seg trmivOn toon en ot Staadboweine, cas 5 JouN 
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be 
an often nothing but what ‘the aw requires, can- 
bit does not contain all that law prescribes. 
able which stipulated that he should” well_ 
xecate.the of constable during his continuance in sad ~ 
| ae of Assembly &c,” was held to be good as an offi- 
he act of 16 iG Ber stat. c. 24, sec. 7.) Prescribing thegiy- 





















to pay over money collected by 
oie or to shew such misappli- 


th, paying over to the relator what he is 


awks 162. Williame'y. Yarborough, 2 
Dev: 14, and Potter v. Sturges, ae , 
esa UF 
Tuts was.an sicien tole. in the name of David 
L. Swain, Esquire, Governor, &c. as successor. to Montfort 
Stokes, Esquire, late Governor, upon a bond executed by the 
‘defendants as sureties to oneStephen Allred, upon his being 
appointed ,a constable during the year 1832. The bond 
was made-payable to Montfort Stokes, Esquire, Govérnor, 
&c. and his successors in ‘office. “The condition was as 
follows: “ Now if the said Stephen: Allred shall well and 
faithfully execute the offic of constable ‘daring his conti- 
nuance in said office agreeably to an act of assembly in that 
case made and provided, them’the above obligation to be 
void, otherwise to remain in full force and virtue.” 
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Jose, 1838. The relator assigned as a breach of the conditions of the 


Warts 


2. 
Mier 


bond that, the officer had collected certain moneys due to 
the relator’s intestate, and had failed to pay over the same. 
After oyer of the bond and conditions, the defendants 
pleaded the general issue and conditions performed and not 
broken. 

Upon the trial at Randolph on the last Fall circuit before 
Saunvers, Judge, the relator proved the execution of the 
bond by the defendants, and that the money sued for had 
been received by the constable within thatfficial year. 

The defendants objected: first, to the bond’s being read 
in evidence, on the ground that it was not an official bond 
not being taken as the several. acts of assembly prescribed 
and moved to nonsuit the plaintiff, which motion was over- 
ruled by the Court, and the bond.permitted to be read in evi- 
dencé. The defendants then moved to non suit the plaintiff 
upon the ground that there was no proofi@f any demand on 
the constable or the defendants by the for the money 
alleged to have been collected, before the suit was brought, 
This objection was also overruled by his Honor, who held 
that no demand was necessary, and a verdict being returned 
for the plamtiff, the defendants appealed. 

Mendenhall, for the defendant. 

Wiaston, for the plaintiff J 

Gaston, Judge. This action was instituted in the name 
of David L. Swain, Governor of the state and successor to 
Montfort Stokes late Governor, against the defendants 
upon a bond executed by them as the sureties of Stephen 
Allred, a constable, and payable to the said Stokes and his 
successors in office. The plaintiff having obtained a judg- 
ment below, the defendants insist that the jadgment is 
erroneous and pray for its reversal on two grounds. 

Inthe first place it is insisted that the bond is so variant 
from that which the law required to be given, that it is not 
an official bond capable of passing in succession. The 
alledged incompatibility betweerf the law and the bond is to 
be found in the condition. Previously to 1818, our acts of 
Assembly required that every.constable should execute a 
bond with sureties, “ conditioned for the faithful discharge of 
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his duty.” In that year it was enacted, (See 1 Rev. stat. c. June, 163%. 
24, sec. 7,) that the bond of the constable should be con- Ware 
ditioned, “ as well for the faithfal discharge of his duty as 
constable as for his diligently endeavouring to collect. all 
claims put into his hands for collection, and faithfully paying 
over all sums thereon received either with or without. suit to 
the persons to whom the same might be due.” This is the 
last act passed in relation to the conditions of constables 
In the bond declared on, the condition is, “ that the 
n shall well and faithfully execute the office of 
during his continuance in office agreeably to an act 
bly, in such case made and provided. In answer 
tion made, ‘it has been said in the first place, that 
of Assembly referred to’ must be understood to be 
1818, because by prescribing that thenceforth 
coe nd should stipulate for diligence in en- 
+o ‘claims put into his hands, and 
for all. moneys received on such 
ms, the ‘act thenceforth made such diligence and fidelity 
official obligations—and because the act of 1818, was the 
existing act, containing the latest and fullest exposition of the 
duties of constables, the performance whereof was to be 
secured by official bonds, and ithwas further argued that if 
the act referred to can be judicially understood to be the act 
of 1818, then by the oe a the terms of the condition 
are made to correspond those required by that act, and 
the case is brought within the operation of the principle 
sanctioned by this Court im Rhodes v. Vaughan, 2nd Hawks, 
162, that where am office bond. is so drawn as substantially 
to include every obligation,*and to afford every opportunity 
of defence intended by the law, it is sufficient, however in- 
artificial, defective, or redundant its language. The Court 
is inclined to think this a sufficient answer to the objection, 
but it does not deem it necessary so to decide for affother 
answer has been given which is entirely satisfactory. 
Whether the words of reference can or cannot be under- 
stood as declaring with distinctness, the purpose of the ob- 
ligors to stipulate for al/, which the act of 1818 requires 
shall be inserted in the offitial bond—and regarding the 
words of reference as uncertain or unmeaning, nevertheless 
i ee 


‘Muer. 
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Joxe, 1939. the condition does contain a stipulation for the faithful 


Wurre 


v. 
Mitrer. 


When a 
sheriff re- 
turns an 
execution 








performance of the officer's duties. If it contain not all 
which the State had a right to require, should be found in 
the condition of such a bond. it contains nothing which the 
State had not a right to require should be put into it. It 
imposes on the obligors no liability beyond that which the 
law declared should be imposed upon them, and they cannot 
complain that it does not impose a further liability which 
might rightfully have beem exacted. The public function- 
aries might perhaps have féfused to accept of the bond as 
being defective, but having been received, the defendants 
cannot object to it as illegal. Williams v. Yarborough, 
2 Dev. 14. There is nothing in the bond contrary to law or 
inconsistent with it. The most that can be objected, is that 
the bond falls short of the requirements of the law. 

The next error assigned is that the Judge erred in holding 
that a sufficient breach was established wing that the 
principal of the defendants had collected ‘money for the re- 
lator without shewing any demand upon him for payment. 
As the case does not set forth any facts which would excuse 
or dispense with a demand, if by law such a demand be in 
general necessary, we must understand that it was the opi- 
nion of his Honor and such the import of his instruction, 
that it is the duty of a constable who has collected money, 
to seek out the creditor and pay it over to him without re- 
quest. We believe this opinion to be erroneous. It was 
settled in the case of Potter v. Sturges, 1 Dev. 79, that.a 
constable who has thus collected, is.in the nature of an ac- 
countable agent—and it follows from the principle there es- 
tablished, that he is guilty of no breach of duty until he 
refuses to account, or misapplies what he has received. 
With respect to sheriffs who collect money on executions 
issued from courts, it is to be recollected that the exigency 
of theSe writs is to have the money in Court. With them a 
failure to return the money is of itself a breach of duty. 
There can be no question therefore when a sheriff returns 
on such an execution “ Fieri faci,” and retains the money, 
but that he is immediately liable to the plaintiff’s action as 
for money had and received, orefor a breach of his official 
bond. In England indeed, the usage of keeping the money 
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in the sheriff’s office for the purpose of satisfying the plain- Joys, 1838. 


tiff is so fixed, that for the protection of a sheriff who has “Ware 
acted upon this usage in good faith, and who has been ready 5, °. 
to pay the money on demand, the Court will stay the pro- 
ceedings in such an action on the payment of the money 4) et ie 
levied without costs, Jeffries v. Sheppard, 3 Barn and Ald oon Gh 
696. In our country as there is no such fixed usage, it is is immedi- 
presumed that so extensive an indulgence would not be *¢ly habe 
granted to a sheriff. But there is no court or office into Plaintiff's 
aphich: by law, yor by the termiof their writs of execution for money 
constables are to return moneys by them collected, They ee ¥-5 
areybound therefore to hold as well’ as collect for the persons (*" *, 
entitléd, and thus to perform the entire duty whith: upon bis pis oficial 
‘couttexecutions the law has divided between the She riff”? 


andthe Clerk. It is not a breach of duty therefore in the 





to hold—but only to withold the money. Nor is 
" of uty at all altered by the provisions in the 


i oer 1818, 






the stipulations of a bond made.in con- 
formity tothat act. Before that act was passed, it was very 
common to put notes and accounts into the hands of con- 
stables. for collection, either by warrant or without warrant, 
as might be found expedient. Many collections were made 
from the debtors without putting these claims into suit, and 
for moneys thus collected ; the official bond of the constable 
afforded no.security as the money was not collected by 
virtue of his office. Often.too, it happened that the claims 
were’ lost because of neglect to put them in suit, and for 
this injury the officialybond afforded no redress, as it was no 
part of his oficial duty to cause suits to be instituted. The 
purpose of the act is to secure by a proper bond to the 
persons thus employing constable’s diligence in prosecuting 
these claims, and faithfulness in paying over what may be 
received. But neither the act, nor the condition of the bond 
was intended to alter. the measure of faithfulness,Wr the 
mode of making payment. These depended on the cha- 
racter and the duties of him whose faithfulness was to be 
secured. He. was faithfully to pay all moneys whether col- 
lected by suit or wathout suit, but to pay as one whose 
duty it is by law to hold ly what has been received 
until called to an account therefor. To support the breach 
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June, 1838, alledged in this case, evidence of a demand was necessary 


Maree. 





7 


of such misapplication of the moneys received, or of sucn 
misconduct on the part of the constable as established un- 
faithfulness in agcounting with, and paying over to the re- 
lator what he was entitled to receive. 

Because of the error thus sustained, the judgment must 
be reversed, and a venire de novo awarded. 


Per Curiam. Judgment reversed, 





DAVID S. MATHIS », EDMUND 8S. MATHIS et al. 


An alteration of a bond by a stranger in a material part does not avoid it, but 
where it was declared on as a bond of 12 50-100 dollars, and the evidence was 

= that it had been altered to that sum from 7 50-100 dollars, the plaintiff has not 
aright in that action to recover the latter sum, because his evidence does not, 
upon not est factum, support the issue made by hi ication. 


Dest commenced by a warrant upon @bond purporting 
to be for 12 50-100 dollars—Plea—non est factum—Repli- 
cation taking issue. 

The défence was that the bond had been originally given 
for 7 50-100 dollars, and had afterwards been altered by a 
stranger, to the sum of 1250-100 dollars. This was denied 
by the ‘plaintiff, and he also contended that if the bond had’ 
been so altered, he had a right to recover the sum for which 
it was originally given. 

His Honor, Judge Batiey at Sampson on the last fall cir- 
cuit, thinking that the alteration of a bond, by a stranger, in 
a material part, avoided it, so instructed the jury, who 
returned a verdict for the defendant, and the plaintiff ap- 
pealed. 

Strange for the plaintiff. 

Heary for the defendant. 

7 
Dantet, Judge. The plaintiff brought this warrant against 


* 
the defendant, “to answer in a plea of debt of twelve 50.100 


dollars and interest, due by note.” The defendant pleaded 
“non est factum.” On the trial of the issue, it was proved 
that the defendant executed to, the plaintiff a bond for 
$7 50-100, which bond it was alledged had been altered by 
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a stranger from $7 50-100, to the sum of $12 50-100. The Jon, 1838. 
plaintiff’s counsel requested the Court to instruct the jury, Fie 
that if they were satisfied that the fact was so, to find a ver- onal 
dict for $7 50-100 and interést. The Court refused so.to 
charge; but told the jury, that an. alteration of a deed or 
bond by a stranger in a material part, destroyed the whole 
validity of the instrument, and. that the jury were not at 
liberty to render.a verdict for the true amount, however 
clearly it might be shown. 
The defendant’s plea denied, that he executed the bond 
' of $12°50-100 as described in. the warrant. The plaintiff 
‘replied that he did, and upon, this. issue the parties went ‘to 
trial, The plaintiff, having warranted upon: a _boud. for 
$32 502700, can not sustain the ‘affirmative side of the issue 
. by shewing that the defendant had executed to himabond = - 
i for.97/50-100, e even if the latter bond had nevér been altered. 
. . 6 His _probata di correspond with his allegata.. The 
» Be. ‘epgace. in fact’ inadmissible to support the “plaintiff’s 
side of the issue. But if the plaintiff had warranted,upon a 
bond for $7 50-100 alledged to have been destroyed by aéci- 
dent, as an excuse for not making profert, his evidence then 
would have been proper. Powers v. Wave, 2 Pick. Rep. 
t 458, The alteration of a deed.or bond in a material part 
by a stranger does not destroy any vested rights; it only 
changes the mode of proof of .the contents of the bond.— 
Chitty’s Gen. Pract.; 304—Byles on bills, 173. But the 
plaintiff did not so warrant, and he is not in this warrant 
and pleadings, entitled to recover the sum of 7 50-100, proved 
to be due on a bond eyecuted. for a different sum than that 
bond. described in the warrant. 


>" 


Per Curiam. Judgment affirmed. 





. 
THOMAS MITCHELL v. JOHN P. RAINEY. 


One who comes to the possession of a chattel pending an action of Detinue for 
it, prima facie claims under the defendant, and is bound by the judgment. 
The case of Falkner vy. Jones, 3d Dev. Rep. 334. approved. 


This was a Scrre Facsas reciting a recovery by the 
plaintiff in an action of detinue brought by him against one 
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Jove, 1938. James W. Jeffries for a slave, and the possession of the same 
Mircue, Slave by the defendant under a purchase made pending the 
me FO former suit, and praying execution against the defendant. 
The case was submitted to Nasu, Judge, at Burke, on the 
last circuit upon the following facts. 
The plaintiff commenced suit against Jeffries returnable to 
the Fall Term, 1836, of the Superior Court of Burke, when 
a default was suffered by Jeffries; at the ensuing Spring 
Term, commencing on the’ 15th day of May, 1837, a writ 
of enquiry was executed and final judgment rendered.—On 
the 13th day of the same month, Jeffries conveyed the slave 
to the defendant, upon ¢gmstpto secure sundry debts, His 
Hnor, upon these facts, entered judgment for the plaintiff, 
and the defendant appealed. 
No counsel appeared for the defendant. 
Caldwell for the plaintiff cited Falkner v. Jones (3 Dev, 


334.) py 


Dawtet, Judge. It is a general rule of law, that he who 
comes to the property in contest from or under the defend- 
ant, pendente lite, is bound by the judgment ; and if he does 
not shew that he comes imabove, he shall be taken as coming 
in under him. The defendant purchased of Jeffries, pend- 
ing the action which Mitchell had brought against him.— 
The defendant does not claim above Jeffries, therefore the 
plaintiff, according to the above rule of law, is entitled to 
judgment in this scire facias. The case of Falkner v. Jones, 
3 Dev. 334, cited by the plaintiff’s counsel, is in point for 
him. 





Per Curiam. Judgment affirmed. 





WILLIAM CORNISH v. GEORGE SHEEK. 


To prove the execution of a bond, the testimony of an attesting witness, or if 
there be none, of the hand writing of the obligee is the ordinary mode; but 
this is not exclusive of other modes; as where one whose name purported 
to be signed to a bond procures tne custody of it and erases his name, the ex- 
ecution of it by him, may be inferred from this spoliation. 


Tus was an action of Desr upon bond originally com- 
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menced before a single magistrate. On the trial before Jong, 1938- 


Batny, Judge, at Rowan, on the last circuit, the only ques- 
tion was as to the execution of the bond by the defendant. 
It was proved.that one Tackett brought the bond to the 
house of the plaintiff, signed with the name of the defendant, 
in the place where surities usually execute, and in blank as 
to the principal —That Tackett then signed the bond as prin- 
cipal, and it was attested as to him by a subscribing witness, 
and delivered tothe plaintiff" This bond was in the plural, 
“We or éither of us promise &e;, Witness our hands and 


Béiile, &c..” but none of the s who saw it on that 


Occasion could prove that ature purporting to be 
that” of the defendaiit; was in his hand writing, Tackett 


. turaed out to be insolvent, and the plaintiff produced 
- a paper signed by the’ defendant, in ‘which he acknow- 


the receipt from the plaintiff, of a note made by 
mount ‘of that claiméd in. this action, 
to collect or return it. “The ma- 

who © ag rea the warrant, proved that the defendant 
morc before him and tendered to the plaintiff a bond in 
its tenor exactly like that delivered to the plaintiff by Tackett, 
attested by the same person ; which had been signed by 
Tackett and. another person;*but: the name writt below 





that of ‘Tackett’ had been cutoff. 


His Honor thinking that these facts did not prove, that 
the defendant executed ie bond, nonsuited the plaintiff who 
appealed, s 

Caldwell for th plainti 

No counsel appeared for the defendant. 


Gaston, Judge. .It appears:from the transcript that the 
plaintiff instituted this ‘action to recover from the defendant 
the amount due upon his bond alledged to have been de- 
stroyed by him, and was nonsuited on the trial because, in 
the opinion of the presiding Judge, no testimony was offered 
of the execution of the instrument declared upon. The 
question presented for our decision, is whether the testimony 
stated to have been offered, was competent to show the ex- 
ecution of the bond, and Regphore fit to be passed upon by 
the Jury. 


+ 
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When the execution of an instrument is controverted, and 


ay Som — thet instrument is attested by a subscribing witness, the law 








requires that the subscribing witness, if he may be had, - 
should be called to testify to the execution. It requires this ~ 
because the parties have by their selection, appointed the 
witness to testify as to that matter, and all its accom- 
panying circumstances, and he must be presumed to know 
that matter and those cirélimstances better than any other 
person. But if there be m0 attesting witness, the disputed fact, 
like other disputed facts, be established by any proof 
which is reasonably s0fficient to produce conviction, and 
which does not imply the holding back of more satisfactory 
testimony. The admissions of the instrument by the maker, 
and the identity of character between the signature and his 
general hand writing, are the ordinary proofs offered, but 
there is no principle which declares these to be the only ad- 
missible proofs. In the present case th@fe is no reason to. 
believe that either of these was attain by the plaintiff. 
The defendant was not present.when the: note was received 
by the plaintiff: those who are stated to have seen it when 
in his pogsession, were aaa the defendant’s handwrit- 
ing. . ‘Packett has run aWay, and if he were present, the 
plaintiff might reasonably have been unwilling to examine 
him against his interest. The testimopy offered is not there- 
fore liable to objection, because better evidence was in 
the power of the plaintiff, and the only objection to it, if any, 
is that it was in itself so slight as notto warrant an inference 
from it of the disputed fact. But was it so slight? If be- 
lieved it clearly established that the plaintiff had received a 
sealed note, which purported to be the joint and several 
bond of Tackett and the defendant, which was certainly ex- 
ecuted by Tackett, and was taken by the plaintiff as the 
bond of both. Italso established that the defendant after- 
wards obtained from the plaintiff a bond of Tackett’s, for the 
same amount upon an engagement to collect it, and that the 
defendant produced as the bond so obtained, the identical 
instrument before referred to, but with the signature of the 
defendant cut off. Now this mutilation must have taken 
place either while the bond was held by the plaintiff, or after 
it had been delivered by him to the defendant. If the name 
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of the defendant had been taken away by the plaintiff be- Joye, ig3s. 


fore this delivery, it is difficult to imaginé what inducement 


the defendant could have had to apply for the possession of 
it, and undertake its collection—but if the instrument was 
then entire, the motive for this undertaking is obvious and 
strong. Again, the act of mutilation must have been prompt- 
ed by a sense of interest. The plaintiff could have had no 
motive to commit it, whereas the defendant after Tackett’s 
failure, might have hoped thereby to escape from his' liability 
for an insolvent principal. ‘These were circumstances well 
fitted to aid the jury in coming to a conclusion of fact as to 
the person who made the mutilation—and if they convinced 
the jury that the defendant was the fraudulent spoilator, the 
itiference that,he had executed the instrument became almost 
irresistible. | Against such a spoilator all presumptions are 
fair 





"Ii isthe of this Court, that the nonsuit should be 
set aside and a trial awarded. 
Per Corum. | Judgment reversed. 7 
"> - % 


. 


WILLIAM SMITH Chairman .&c. upon the relation‘of HENRY 


"CARRAWAY et al. v. PROBATE COLLIER. , 
- ¥ 
The County Courts have power to revoke letters of administration, and pay- 
ment of the assets made by‘an admistrator whose letters have been revoked, 
to his successor, are proper.” 


Dzsr upon a bond executed by the defendant as the surety 
of William B. Green, on his taking out letters of adminis- 
tration upon the estate of Benjamin Caswell. 

After Oyer and plea, the usual order of reference to take 
the administration accounts of Green was made, and upon 
the report of the commissioner the following facts ap- 
peared. 

Green was appointed administrator of Caswell by the 
County Court of Wayne, in 1815; and thereupon the bond 
declared onin this action was executed. Avshort time there- 
after Green tendered to the court his resignation of the 
office of administrator, which was accepted, and Sampson 
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Jos, 1838. Lane appointed in his stead. A settlement took place be- 
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tween Green and Lane, and the former paid over to the 
latter the assets of Caswell, which were thereby ascertained 
to be in his hands. The commissioner charged the defend- 
ant Collier with the funds thus paid over by Green to Lane, 
and the defendant excepted to thé report for that cause. The — 
exceptions were overruled pro forma, and the defendant 
allowed to appeal. The record certified to this court con- 
tained a copy of every entry in the cause, as well as of two 
reports made by the commissioner, and of the testimony 
before him. 

I. H. Bryan, for the defendant. 

Devereux, for the plaintiff. 


Gaston, Judge. The actof 1831, ch. 34. (Rev. Statutes 
ch. rv, §§ 23, 28,) allowing appeals to this court from inter- 
locutory judgments at the motion of thefparty supposing 
himself to be aggrieved thereby, upon stich terms as the 
Judge below shall deem it just to prescribe, directs that the 
Judge allowing the same shall direct so mach only of the 
record, and the proceedings in the cate, to be certified, as 
he shall think necessary #6 present the question or matter 
arising on such appeal fully to the consideration of this 
court. It is apparent that although the appeal in this case 
had the sanction of the Judge of the Superior Court, and 
must therefore be regarded by us as regular, the making up 
of the case for the consideration of this.court has been left 
entirely to the counsel of the parties. We have no doubt 
but these gentlemen in performing this duty were influenced 
altogether by the desire of bringing the merits ‘of the con- 
troversy fully before us, but we think we have some right 
to object to the manner which they have chosen for that 
purpose. Instead of @aking up a short case arising on the 
record, and exhibiting the question or questions of law 
thereon, they have caused the entire record to be certified 
containing the various reports, and amended reports made 
by the commissioners, all the exceptions thereto taken, the 
documents, exhibits, and facts agreed, upon which the re- 
ports were founded, and leave to this court to say, upon a 
view of ail these matters and things, whether the exeeptions 

















OF NORTH CAROLINA. 67 


of the defendant have been correctly overruled. We do Jone, 1938. 
not make these remarks so much in a tone of complaint as gyira_ 
with the view of indicating the course which we think ought «.° 
to be observed in bringing such questions as arise upon inter- 
locutory judgments before this court for revision. voles Be 

It is deemed unnecessary to examine minutely the volu- "views. , 
minous record in this case. One question presents itself 
upon it very obviously, which wehave no doubt is ameng 
those intended to be presented, and the decision of which 
will probably determine the cause, It appears that in 1815, 
William B, Green, was appointéd by the County Court of 

yne, administrator of the estate of Benjamin W. Caswell 

ceased, and entered. inte bond with Probate Collier and 
James Bradbury, surities for the faithful performance of the 
duties confided to him. In a few months thereafter the said oe 
* William tendered to the said County Court his resignation 
of the office of administrator, which was accepted. by the 
Court, and thereupon Sampson Lane was appointed admi- 
nistrator inhis stead. A settlement immediately took place 
between the said William andthe said Sampson, which set- 
tlement was returned to the May Term, 1816, of said»court, 
and from which it appears thatyhe former passed over to 
the Jatter all the bonds, notes and other assets of the estate 
in his hands. In 1831, an action was brought in the name 
of the’ Chairman of the Court, upon the relation of the 
widow and child of Caswell, against Collier, one of Green’s 
sureties, to recover the net amount of the personal estate of 
Caswell, as his next of kin, and an account taken under the 
direction of the Court, as prescribed in our act of 1826, for 
the purpose of facilitating the trial of the suit. Upon this 
account Green, Collier’s principal, has been charged by 
virtue of the settlement aforesaid, with the whole amount of 
the assets so delivered over to Lane-+and to the items con- 
taining these charges, the defendant excepted. 

It seems to us, that the exceptions ought to have been sus- 
tained. There is no allegation that the revocation of the 
first letters of administration was not in good faith—nor that 
the successor appointed to the first administrator, is not per- 
fectly responsible. Unquestionably a court ought to con- 
sider well before it recalls an administration once duly 
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Jowe, 1838. grauted, Such a proceeding may lead to inconvenience, 


Soiru 


and perplexity. But it cannot be doubted that the Court 


Co.uxe. Possesses the power to revoke such an administration—and 


there are cases in which it is the duty of the Court to ex- 
ecute the power. Thus it is laid down that an administra- 
tion duly granted to the next of kin, may be revoked if such 
administrator becomes non compos. Offley v. Best, 1 Sid. 
373, 1 Lev. 158, Coms. Admr. B. 8. And it is said that it 
may be where the administrator removes beyond sea. 
(Williams on Executors 361.) Thus also it has been expressly 
provided by our acts of 1822 and 1826, (Rev. Statutes, ch. 
xiv1. sec. 30,) that an administrator may be removed from 
office and a successor appointed upon application of dissa- 
tisfied sureties. The act of recalling the administration to 
Green, and granting administration in his stead to Lane not 
transcending the power of the Court, must be treated by all 
persons and in all courts while it remains unreversed as a 
valid act. The delivery over by the former administrator 
of the assets then in his hands was proper and legal, and 
furnished no ground of charge against him in account with 
the next of kin of his intestate. The settlement then made 
is not by any means conclusive upon the next of kin. _ If the 
former administrator wasted the assets—or did not account 
fairly for them to his successor—unquestionably the next of 
kin will have a remedy. It may be a question indeed, 
whether this remedy would not be through the medium of a 
bill filed against both administrators, but this is not an. oc- 
casion for the considération of such a question. The only 
ground here for charge against the first administrator, is a 
document shewing that he delivered over the assets to his 
successor. If it constituted any charge by reason of its 
shewing that the asséts had come to his hands, it shewed at 
the same time a discharge, in that he had paid them over to 
the person entitled to receive them. 

This opinion will be certified to the Superior Court of 
Wayne, with instructions to allow this exception taken by 
the defendant to the report in this cause. 

Order reversed. 


Per Curiam. 
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JAMES R. LOVE v. D.C. HOWELL & A. B. HYATT. 


Where there are two defendants, a memorandum of a plea, made by entering 
the word “‘justification” on the docket, shall be taken as a joint plea, and 
unless good as to both, is available as to neither of the defendants. 


Trespass vi ET armis for taking from the plaintiff sundry 
articles of personal property. 

The pleas of not guilty, and a special justification ender 
process, were entered upon the appearance docket in the 
usuabmanner, by a mere memorandum. 

On the trial before Nasu, Judge, at Buncombe, on the last 
circuit, the defendants established a justification as to the 
defendant Howell alone, by proof of process against the 
goods of the plaintiff directed to him as a.constable —but his 
Honor, instructing the jury that the defence was not. avail- 
able, as the pleas were joint, the plaintiff had a verdict, and 
the defendant appealed. After the entry of the judgment 
and appeal, there was an entry | of a noli prosequi as to the 
defendant Howell. 

Burton, in this court objéicted for the defendant 
that the oli prosequi as to Howell being entered afterjudg- 
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June, 1838. 
Love 
2. 
Howe. 
& Hvyarr. 





ment and appeal; was, in law, a retrazet of the actidn.as 


to the other defefidant. 
Caldwell, contra. 


Dante, Judge. The first question is, whether the plea 
of “justification,” is tobe considered as a joint or several plea. 
The defendants pleas, stand on the record, “ general issue 
and justification.” If from this entry the defendants are to 
be considered by the court as having pleaded jointly, then 
the plea being. bad as to Hyatt, must’be bad as to the officer 
Howell. But if the loose practice of the courts, will au- 
thorize the defendants to consider the entry om the record 
only of the head of pleas, to stand for either a joint or se- 
veral plea, according: as the case may turn out on the trial, 
then the execution Was a complete justification as to Howell. 
We are of opinion that such an entry as this on the record 
must be taken as denoting that the defendants had pleaded 
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Jone, 193° Jointly. The profession, we learn, considers such an entry 


“Love 8 joint pleading. The rules of pleading required by law, have 
Hover, Peem too much neglected ; this Court cannot give counten- 
& Hvarr. ance to any further relaxation. 


The rules | Lhe second objection, taken by the defendant Hyatt, is, 
of pleading that the entry by the plaintiff of a nol. pros. as to Howell, 


have been 
too much was made after the judgment was entered, which in law 


pert could not be good. ‘That, therefore, the entry should stand 
~- — and be considered as a reffazit of the action as to both the 
be counte- defendants. We think otherwise. The loose entries made 


mae on minutes in the progress of a cause during a Term, the 


wgyof2 Whole of which in-laws considered but as one day, are but 


~~ — memoranda from which the clerk at the end of the Term is 


twode- to draw a formal record of all the proceedings in the case 
fendants whieh had taken place during the Term. The whole of this 


appears, nes ; 
upon the casé, even up to this time, stil] stands as we say upon the 


tibed to *" minutes or in notes; or, as they say in England, it stands in 
this cocth paper. There is, in the case, neither an entry on the re- 
—_ - cord, of a formal verdict, nol pros. or judgment. If the 
judgment clerk had been required to put these proceedings in legal 
wit spon form upon the record, he would have transferred his notes, 
appeal, be and drawn up the record as the Judge would have intended 
taken as ; P 
having the proceedings of the Term in the. case, should appear to 
pthc pus the world. The clerk would then aye placed the formal 
per time. entry of no/ pros. after the verdict, and before the formal entry 
of the judgment. The court must consider the record, as if it 
had been formally drawn out from the notes or minutes of 
the clerk; when, as we have seen, the clerk in doing his 
duty, would be expected to place every entry in its proper 
place. Thorefore the nol pros. as to Howell would be 


placed before @ formal judgment. 


The judgment mitt be affirmed. 
Per CurtaMy, &* Judgment affirmed. 


= 





~ 
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‘ 
ADIN POWELL admr. v. WILLIAM H. GUY admr. 


A note payable one day after date, with an endorsement thereon that it was 
not to be paid until the death of the maker, bears interest from the time it be- 
came due, according to its tenor, without reference to the endorsement. 


Tus was an actionof Assumpsir upon a promissory note 
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made by Bathsheba Farmer, the intestate of the defendant, Jona, 1838. 
payable to John Farmer the intestate of the plaintiff. "Pewus 
The only question upon the trial was whether the plaintiff — 

had a right to recover interest according to the face of the Gur. 
note, or whether it was to be computed from the death of 

the maker—and upon that the following facts were ‘stated 

in the form of a case agreed, 

Bathsheba Farmer on the ote of Seenac 1817, executed 
the note to her'son, thé intestate of the plaintiff. Payable 
one day aftersdate, on which wai the following endorse- 
ment. “'This*note is not to be: ted until after the death 
of the. maker,”.. His Honor RSON, ruled. that 
interest should be computed from - death of the maker, 
and the plaintiff appealed. 

No council appeared for the plaintiff. ~ 

Manley, for the defendant. ad 


Danren, Judge. 
note not to be 


do not in our opinion,. 
apparent on the 













| words endorsed on the note, “ This 

d until after the death of the maker,” 

e the plain intent of the parties, 

: note: When we read the note 
and the endorse the manifest, intention of the parties 
seemed to be, that inter was to run on the prineipaliffouy 3 4 
one day after the ie Of ihe same; although the principal" 
and interest wefe not to be demandable until the death of 
the maker. It isa case,standing on the same footing with — 
all notes. made payable at a fiiture day, but carrying interest 
from the date,’ The payér of the note, could not be expected 
to abandon the profits@f ‘his capital ; although, in favour of 
his mother, we can see’a good reason why he did not wish 
to distress her im-her Jife time, for a returnof that capital 
and interest. We think the judgment.Should have been for 
the principal withinterest from the 22d dayof January 1817. 
The judgment will be modified accordingly 


Per Curiam. Judgment reversed. 
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THOMAS BRYAN v. JOHN H. DRAKE. 


A plea must be true at the time it is pleaded, and a stipulation, in the nature of 
a defeasance to a bond, by whieli the obligor is to have a credit upon return- 
ing & Note to the ob..gee, cannot be made available by making the return on 
the trial. 

Evidence of such a defeasance will not support a plea of payment, nor of set-off. 


ate 

Dest upon a single bond, . 

Pleas— Payment and’ a.set-off 

On the trial before Pearson, Judge, at Nash, on the last 
circuit, the defendant"to support his pleas, proved that the 
bond was given for a4 balance due by him as former guar- 
dian, to one Sarah G. Atkinson, which was composed, in 
part, of sundry evidences of debt left in the hands of the 
defendant, under an agreement in writing, whereby the 
plaintiff bouud himself to credit the amount of these debts 
upon the bond, in case they should not be paid, and should 
be returned bythe defendant to the plaintiff. 

The evidences of those debts were not returned until the 
trial, when they were produced and a credit claimed for 
their amount. A question was made whether the defendant 
had_not lost the benefit of this stipulation by his laches 
which it is not necessary further to notice. 

His Honor directed the Jury to find for the plaintiff and 
the defendant appealed. 

The Attorney General, for the defendant. 

Badger and B. F. Moore, contra. 


Gaston, Judge. It is impossible for the defendant to 
make any thing of the exception which he has taken to the 
Judge’s charges, The defence attempted to be made out, 
and the proofs offered, were altogether irregular and inad- 
missible upon the trial. The only pleas in the cause were 
payment and set-off, and every enquiry before the Jury 
that did not tend to establish, or contradict these pleas was 
irrelevant. It is manifest that the case set up by the de- 
fendant could not amount to a payment or set-off. If it 
could avail him at all, it must have been by way of defeas- 
ance, and it should have been pleaded as such. But even 
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then a return of the papers, or something equivalent to a Juve, 1838. 
return, must have preceded, or at least accompanied the “Bayar, 
plea, as every plea must be true or false according tothe )°. 
state of facts, when it is pleaded. The effort to procure a 

credit by a return of the papers on the trial, received but 

too much indulgence from the court—and the failure to suc- 


ceed in it furnishes no legal cause of cereplaint. 
Per Coram. rs : Judgment affirmed. 
uit » “ 


—_—_—_— 


~ oh 
WILLIAM JONES, Chairman, &c. v. WILLIAM MONTFORT et al. 


A bond: given by a sheriff, with a condition to return process and 
oo monies &c., “and in ail things well &c. to execute the said office/"a8 mot 
' + broken by a neglect to collect and pay the parish taxes. ee. 
* The cases of Crumpler v. the Governor, 1 Dev. 52, and of the Governor v. Mat- 
lock, ib. 214 approved. 


Dent upon a*bond executed by the defendants as the 
surities of Boyd Fonville, for the faithful discharge of his 
duties as.sheriff of Onslow. The breach assigned was that 
Fonville had not. paid over tothe wardens of the poor the 


oe 


parish taxes for the yéar 1831. 9 
Upon oyer the condition of the bond declared on was as 
follows: 


“The condition of the above obligation is such, that 
whereas the abovesbounded B. F. hath been constituted and 
appointed sheriff, &e. ‘Now in case the said B. F. shall 
well and truly execute and due return make of all process 
and precepts to him directed, and pay satisfy all fees and 
sums of money by him received or levied by virtue of any pro- 
cess, into the: proper office to which the same by the tenor 
thereof ought to be paid, or to the persons to whom the same 
shall be due, his heirs, &c. and in all other thing’ well, truly 
and faithfully execute the said office of sheriff, during his con- 
tinuance therein, then &c. Pleas—Performance and non 
infregerunt conventionem. 

On the trial before Nasu, Judge, on the Spring Circuit of 
1837, his Honor ruled the default assigned as a breach, was 
not within the condition, and thereupon the plaintiff offered 
to prove by parol that the parish taxes were intended to be 

10 
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Juve, 1939. secured by the bond declared on. His Honor rejected this 


Joxzs t@Stimony, and the plaintiff submitted to a non-suit and 


°. _ appealed. 
er Badger for the plaintiff. 


J. H. Bryan for the defendant. 


Gaston, Judge. The condition of the bond declared on in 
this case corresponds. precisely with that which was under 
the consideration of the Court in the case of the Governor v. 
Matlock, (1 Dev. 213) It there received a judicial construc- 
tion by which it was held not to extend to the fiscal duties of 
the office. The decision then made was in conformity to 
the principle before established in the cases of Crumpler v. 
the Governor, 1 Dev. 52, and the Governor v. Barr, 1 Dev. 
65, that the general words in the conclusion of the condition 
shall be restricted by the. preceding particular words, to 
duties of a like kind with those specified. To hold any other 
doctrine now, and to put a different construction on the 
words in the condition of this bond from that so authoritatively 
assigned to the same words heretofore, would be to fly in 
the face of former adjudications, and to introduce the most 
perplexing confusion. 

The instruction of the Judge to the jury was in conformity 
to the settled law of the country, and the rejection of the 
offered evidence to explain the bond was unquestionably 


correct. 
The judgment must be affirmed. 
Per Curiam. Judgment affirmed. 


—_— —_———- 


: 
. HENRY B. WILLIAMS, Admr. v. ROBERT IRWIN. 


In &n action against the endofeer a promissory note or negotiable bond since 
the act of 1827, ¢. 2, (see Reve Stat. c: 13, sec. 11) for making endorsers of 
promissory notes strities, it is uonecess»ry to state in the declaration, or 
prove on the trial any demand on the maker of the note or obligor of the bond 
and notice of non-payment to the endorser. 


Dest against the endorser of a promissory note under 
seal. 


The declaration stated merely the making of the note, the 
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endorsement thereof by the defendant, and that by reason Jowe, 1838. 
ofthe said endorsement, and by force of the statutes in such wiiijans 


cases made and provided, the defendant became liable to 
pay the money specified in said note. 

On the trial at Mecklenburg om the last circuit, before 
Bamey, Judge, the only question was whether the defendant 
as endorser, was liable without motice of a = demand 

m 


on the maker, and a refusal of pay ~ His Honor 
was of opinion “that under the act of 27,ch. 2, notice of a 
demand from the maker was not before suit 


against the endorser,” upon which’the plaintiff had a verdict 
and the defendant appealed, 

Barringer for the plaintiff. . 

D. F. Caldwell for-the dcfepeteat. age 

Rorrm, Chief Justice. The act of 1827, ch. 2, renders 
an endorser of a negotiable instrument—excepting bills of 
e “ liable’ as. surety to the holder.” The question 
is, whether the holder must give the endorser any notice be- 
fore he brings his.action. It is te be regretted that statutes 
should be expressed in such terms as impart to the judiciary 
no certain knowledge, or means of knowledge of the legisla~’ 
tive inténtion, and put the court in danger of mistaking it. It 
unfortunately may so happen in this instance. The expres- 
sion “liable as surety ” has no definite legal sense, nor any 
established | signi ion in’: common parlance. Whenever 
one person’ is liablé for the debt of another, by whatever 
means, or in ver form the liability is created, the per- 
son is in aes and perhaps in popular language is 
said to be “ liable as surety for the other.” But the extent 
of the liability, its nature, whether immediate or remote, 
positive or conditional, legally depends upon the terms and 


nature of the.engagement. It may be by recognizance, by . 


bail bond, obligation, note, guaranty, endorsement, and other- 
wise, in the same or.a separate instrument. But “liable as 
surety” is not the phraseology of the law ; and in either of 
those cases the surety is said to be liable for the debt as 
cognizor, obligor, maker or endorser. It is therefore hazard- 
ing something to change the responsibility of an endorser 
upon language so vague and unsatisfactory. But practi- 
cally an interpretation on the circuits was given to the 
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Wiitans .ms With the intention of the framers, then, perhaps, better known 





1 

I: Juwe, 1838. act soon after it passed, which was probably in accordance 
towne. 

| 


than now, and which as far as it can be ascertained 
and has been uniform, ought to be adhered to, if not 
inconsistent with the words of the act itself. It is believed 
that it has invariably been construed as dispensing with a 
demand on the obligor of a bond, or maker of a note, and of 
course with notice also to the endorser of their default. It 
has been likewise generally understood, that it is unnecessa- 
ry to put the endorger | himself im default by a demand of pay- 
ment from him before guit. If the enactment is to be regarded - 
at all, it must have the first of those effects allowed to it; 

and perhaps those were all that were in the contemplation 
of the legislature. The declaration against an endorser 
alledged his endorsement, a demand upon the maker, his 
refusal, and notice thereof to the endorser, by means whereof 
and by force of the statute, he became liable to pay ; and 
the controversies were numerous and nice, whether the en- 
dorser had been fixed by a demand, at the proper place and 
day, on the proper person, and a notice within reasonable 
time from the party entitled to the money. Theescapes of 
endorsers upon pretence of Jaches in the holder, were fre- 
quent, and the holders for value lost their securities, by igno- 
rantly or negligently omitting some trivial minutia, such as 
not inquiring for the nearest post-office of the endorser, or 
sending by a dilatory private hand inst f the post, or not 
writing by the first post, although abse m home might 
have prevented the holder from coming to the knowledge of 
the dishonor of the instrumént. These were the ordinary 
inconveniences whieh required a remedy ; for generally the 
endorser io ‘aétual loss from the mistakes or omis- 
sions of holder. F remedy will be complete by al- 
lowing every’ thing to” ck’ out of the old declaration, 
but the endorsement, and#hé averment that thereby, and by 
force of the #tatutes, the défendant became liable to pay the 
money in the bill or note specified to the holder. This will 
be carrying the act far enough for all the purposes of justice. 
It fixes the endorser with @ positive, direct and unconditional 
responsibility for the debt, if the endorsement has a considera- 
tion to support it; and the holder can lose his money only 
by such delay as will bar him by force of the statute of limi- 
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tations. In construing so dark a provision we are autho- Joxs, 1838. ' 


rised, if not required, to accept light from every source . Witiams 


even a feeble ray. This exposition receives partial confir- 
mation by the addition made in revising the statutes that “no 
demand on the maker shall be.necessary.” (See 1 Rev. Stat. 
c. 13, sec. 11.) Those words are in a measure explanatory 
of that liability, which before was that of an endorser, and is 
now that of “a surety.” Atisa es therefore to give 
to those words “liable as suréty,”"@he meaning that the en- 
dorser should be liable aggif hewtiad\signed a note asa 
maker with the principal, or sealgd-ama. 







like manner. Instead of doing qusttice to the holder.by pro- 
tecting- him from artful quibbles, that might work injustice to 
endorsers by subjecting them upon endorsements. obtained 
by fraud or without consideration, and by exposing them to 
stale demands that might bé*kept alive by collusion between 

the holder and maker. It is not tobe presumed that the legis- 
lature meant to ‘repeal the statute of limitations in respect to 
an endorsement whieh is a simple contract, while laws have 
been constantly passing with the object, for the ease of sure- 
ties, of making creditors diligent, by discharging sureties by 
bond, if not sued in a reasonable time, as the bonds of guar- 
dians, sheriffs andeothers. And it is not credibleythat they 
meant to declare this simple contract valid without a con- 
sideration, and oblige one who endorsed a note by way of 
gift, or to an agem& to pay the money to his donee or factor, 
if it could ‘not llected frome maker. They did not 
intend any alteration ‘but that of turning an implied condi- 
tional cotitract:into an implied unconditional stipulation 
between the’ endorser and holder.» Phe words “unless 
otherwise plainly expressed ” refer*to endors@mients without 
recotrse'and thé like. Such béimg the object 6f the statute, 
it seems to follow that fo'notice¥F afiy sort to the endorser js 
requisite. It seemed otherwig@ at first, upon the grognd 
that this was a collateral engagement for thé get of another. 
But it is not so; or if it be, it has the obligation of an endorse- 
ment after the endorser is. fixed with notice of demand and 
refusal, and that the holder looks to the endorser for pay- 
ment. No further or seéond notice to the endorser was 
required, before the act, to sustain the action against him; 








} Wi LLIAMS 
\ v. 
Tawi. 
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1 Jose, 1838. and the act was certainly not meant to create a necessity for 
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sama MOtice to any purpose. The declaration seems therefore to 
be properly framed under the statute, and the judgment of 
the Superior Court right. 


Per Curiam. Judgment affirmed. 





RICHARD T. DISMUKES v. JOHN WRIGHT. 


In an action against the end Of a promissory note since the act of 1827; 
c. 2, (1 Rev. stat. c. 13, sec. it ie unnecessary to state in the declaration, 
or prove on the trial notice of non-payment. 

If a debtor has conveyed property to his creditor in trust to sell and satisfy the 
debt, and the latter sells the property and holds the proceeds it is apayment 
of the debt. 


Tuts was an action of Assumpsir brought to recover of 
theJdefendant as endorser, the amount of two notes, Pleas.— 
The general issue and payment. 

Upon the trial at Davie on thé last circuit, before his 
Honor Judge Batey, the defendant objected that he had 
not received notice of nonpayment before the suit was 
brought, but the objection was overruled. He then offered 
to shew that the maker of the notes, had, for the purpose of 
paying them, assigned to the plaintiff as trustee, property 
sufficient to satisfy them, and that the plaintiff had sold the pro- 
perty and received the money: This evid@ce was objected 
to by the plaintiff, and was rejected by the Court. The plain- 





tiff had a verdict, and the defendant appealed. 
Boyden, for the defendant. — 





o oY cc 


néte, is not entitled. the act of 1827, c. 2, (1 Rev. 


stat. c. 13, sec. 11,) fo be notified that he is looked to for 
payment before suit can be brought against him. 

Upon the second point the defendant offered to shew, 
that the principal debtor in the two notes, had placed pro- 
perty in the hands of the plaintiff as trustee, to sell and raise 





= 
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money, and pay these two notes, and furthermore that. he Joss,’ 1838. 





had sold the property, and raised from the sales money suf- Disnvxss 


ficient to discharge them. We are unable to see upon’ what 
grounds this evidence could be legally rejected. The plain- 
tiff being the holder of the notes, and at the same time 
trustee to sell property, placed in his hands expressly to dis- 
charge the notes, it does séem) to. us, that when he did sell 
and receive the money, »it itew githmediately a payment of 
the notes. “We think the evs ambmeperly rejected, 

and a new trial must be gr ¢ 






Re geen reversed. 


Per Boiesen. 





EANGTON AND RALEIGH RAIL ROAD COMPANY v. 
ABRAHAM BAKER. 


ee 


The llth section of the’ net incorporating the Wilmington and Raleigh Raij 


‘Road Company, ; that if any stockholder shall fail to pay the sum 
of him on n by the President and Directors’ within one 
month after the » ‘fave been advertised in some newspaper published 


at the seat of géyerngient, it shell be lawful for the said President and Di- 
rectors without further notice to move for judgment i in the County or Superior 
Court of Wake, or New Hanover, against'the delinquent stockholder or his 
assignee, for the amount of the instalment required to be paid, at ahy court 
held within one year after the notice, and the Court shall give judgment accor- 
dingly, or they may sue for the same in an action of assumpsit, or by war- 
rant according to the jurisdiction of the respective tribunals of the State,” 


does not authorise a judgment against adefaulting stockholder, without his 
appearance, or wi to calk him into court. 

Court for the county of 
o ere ns: the plaintiffs 










Ar the last Term of the Se 
New Hanover, before his He 
by their attorney, without any, 
moved for a judgment 4 ainst Jann 
an entry thereof madé in the fe 

“On motion of W: A. W, attg 
appearing to:the sati 
is a stockholder in the. 
Company, and that certain sums of Ton 
quired of him on his subscription by the President and Di- 
rectors to wit :—the.sum of $300 due and payable on the Ist 
day of October, 1837, and the sum of $300 due and pay- 
able on the 15th day of December 1837—that he has 













Waenr. 
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June, 1839 failed to pay the same, and the advertisements required by 

“Wuuime- the charter of said corporation have been made more than 
ox xP one month before the sitting of the Court—it is considered 

Rau Roap by the Court that the Wilmington and Raleigh Rail Road 
ComPas¥ Company recover of the said Abraham Baker, the sum of 
Baxza. $609 02, of which sum $600 is principal.” 

The defendant obtained a rule upon the plaintiffs to show 
cause why the judgment should not be set aside, which upon 
argument was discharged and the defendant appealed. 

No council appeared for the defendant. 

J. H. Bryan, for the plaintiffs. 





Gastron, Judge. This is an appeal from the judgment of 
the Superior Court of New Hanover, refusing to set aside.a 
judgment rendered in that Court in favour of the plaintiffs 
against the defendant. No counsel has appeared here in be- 
half of the defendant, to shew the objections taken by him 
to the original judgment. One of these however is obvious 
on inspection of the record. 

The judgment was rendered without appearance. by the 
defendant, or previous process or notice to call him into 
court, or opportunity of making defence against the claim of 
the plaintiffs. Such a judgment must be regarded as a nul- 
lity, unless an authority to render it can be clearly shewn. It 
is a principle not only of our law—but of universal law— 
that no one shall be condemned unhe 

It is said that the act entitled “an a incorporate the 
Wilmington and Raleigh Rail Road Company, (see 2 Rev. 
stat. page 335,) does distinctly confer this authority. If the 
act must obtain this construction, then will be imposed upon 
us the duty of considéring whether under our constitution 
the legislature can confer upan: a court the power to render 
a judgment for. one 2 individual, or company of individuals, 
against another without notice. But it is not decent to sup- 


pose that the } such a violation of all legal 
usages, unless this intent. ppears upon the act too unequivo- 
cally to admit of a fair doubt... 


The words of the enactment bearing directly ‘on’ the 
point are those of the 11th section, declaring “that if any 
stockholder ghall fail to pay the sum required ‘of him on his 
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subscription by the President and Directors or a majority of Jows, 1838. 
them, within one month after the same shall have been ad- Wyisusc- 


vertised in some newspaper published at the seat of govern- 
ment, it shall and may be lawful for the said President and 
Directors, without further notice, to move for judgment in the 
County or Superior Court of Wake, or of New Hanover, 
against the delinquent stockholder or his assignee, or both, 
for the amount of the instalment required to be paid, at any 
court held within one year after, the notice, and the Court 
shall give judgment accordingly, or they may‘sue for the 
same in an action of “asi @r by warrant accord- 
ing to the jurisdiction of the ive tribunals of the 
State.” The words “ without further notice” it is said 
shew that previous notice of the motion is dispensed with— 
‘and by the direction “that the Court shall give judgment ac- 
cordingly,” it is obviously intended that such judgment shall 
be given at the Term when it is prayed, and of course 
without issuing process to the defendant to shew cause 
inst the motion. It is admitted, that the section will bear 
this construction, but we deny that such is its necessary 
It will be seen on a little examination that the section will 
not stand a strict literal interpretation. The failure of pay- 
ment which is to subject the subscriber to a judgment, is by 
the words of the section, “a failure to pay the sum required 
within one month after the same shall have been advertised.” 
Now certainly fault contemplated was not the non-pay- 
ment of requisition for one month after the advertisement made, 
but for one month after the time when according to the adver- 
tisement it was required to be paids Again thé motion for 
judgment is according to the words of the act'to be made in 
a court of Wake or New E mover Soul ithin a year 
after the notice, and the‘only ce pres 
the advertisement— but if the time ist 
date of the advertisement, thé jud 
before the day on which the iz 
paid. 





















The section before us is not then “expressed with sach 
critical precision, a8 to induce the belief that we shall best 
ascertain the legislative intent by a literal interpretation of 
11 


8! 


oe 


TON AND 
RaAeien 


Raw Roap 


Company 
v. 
Baxes. 
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June, 1838. the text. It must be helped by a reasonable construction to 





Wi.mine- 


TON - 
KaLeie 


xe. Save it from absurdity—and the enquiry is, what is its rea- 
sonable construction in regard to the matter immediately 


Rat. Roao under enquiry. 


ComMPany 


Baxes. 


By other sections of the act, books are to be opened at 
Raleigh, Wilmington and other places, under the direction of 
the commissioners therein named or of any three persons 
to be appointed by a part of those named, to receive sub- 
scriptions for stock ; and on each share or $100 of stock 
subscribed, the sum of $2 is to be paid down, and the re- 
sidue in such instalments, and at such time as may be re- 

<quired by the President and Directors. By the terms there- 
fore of his engagement, the stockholder is entitled to notice 
from the President and Directors of every instalment re- 
quired, and the time at which the payment thereof is re- 
quired before he is in default. When therefore the 11th 
section declares that a failure to pay within one month after 
the time when the payment is required to be made by an 
advertisement in a newspaper published at the seat of go- 
vernment, shall without “ further notice” subject him to a 
motion for judgment, it certainly in terms enacts no more 
than that the requisition so advertised, and the lapse of one 
month thereafter without payment shall be plenary evidence 
of the notice of the requisition to which the stockholder was 
entitled by the nature of his engagement ; and the direction 
that the Court shall give judgment accordingly imports no 
mofe than that judgment, shall be rendefed on motion for 
the sum so required and neglected to be paid. By giving 
to the enactment this construction we satisfy every word 
of it. We may indeed conjecture that it means more, but 
we have no judicial certainty that it has a further meaning. 
The act authorizes the company to get a judgment by motior, 
and is silent as to the notice\of that motion. This omission 
may occasion perplexity as to the mode of proceeding— 
whether a previous notice should be given of the intended 
motion—or upon the motion being made, process should 
issue to the defendant to shew cause against it—but it cannot 
be understood as a legislative declaration that there may be 
judgment without notice, process or appearance. Where- 
ever a statute is silent, it must be understood that the matter 
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not therein provided for is left to the operation of the genera] Jows, 1838. 
rules of law. An abnegation to the defendant of the right Wyisanxe- 


of being heard against the alleged charge of being a de- 





Rateicu 


faulting subscriber, must be very plainly expressed before it ——- 


can be supposed to have been intended. 


It is said however, that there is notice. The act autho- 24***- 


rizes the motion to be made only in some County or Superior 
Court of the counties of Wake or of New Hanover, within 
one year after the time of payment advertised—and this 
amounts to notice that the motion will be made at some one 
of the courts aforesaid, to be held during that period, and a 
subscriber cannot be heard to complain of the sort of notice 
which the charter prescribes, T6 this there are several suffi- 
cient answers. In the first place this implied notice is only 
to the delinquent stockholder—and when a judgment has 
been rendered against one who has not been heard, non con- 
stat but for the judgment that he was a stockholder at all. It 
would be a vicious circle of reasoning to hold that the zotice 
authorized a judgment, and then that the judgment proved 
a notice. But this implied notice, is not that which the lez- 
terre entitles a citizen to. To justify a judgment against 
him, he must have a day in a court certain. It were a mock- 
ery to hold that notice to attend at the twelve courts to be 
holden during the year in the counties of Wake and New 
Hanover, for at some one of them the plaintiffs would move 
against him, was legal notice—a valid substitute for a pro- 
cess that would Warrant a default for non-appearance. 

It is argued also that when the right is conferred on the 
plaintiffs to move for judgment against delinquent stock- 
holders, the course of proceeding is the same which the 
State pursues against her revenue officers, and there it has 






been held that notice to the necessary. The 
answer to this argument. is éntie Laws it is 
declared that no citation or other ng shall be required. 
or be necessary preparatory to @judgment. * ‘The legislative 
will in those cases is express — ‘only question which 


consist with the will of the people declared in the Constitu- 
tion. Our predecessors have held, and we suppose rightfully 
held, that in a case of revenue—between the State and its 
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Jone, 1838. accounting officers—the legislature may make the books of 
Wiumxe- the Treasury a record—and render it the duty of the courts 
Rn? on motion to issue executions for what shall thereon appear 
Ratt Roapto be due. It is not for us now to say, whether the legis- 
nae Jature can do this with respect to the books of an individual, 
BaxeR.. or an association of individuals—in regard to his or their 
claims against other individuals. It will be time enough to 
determine that question when the legislature shall have 

made a declaration of their will to do it. 

It is argued that it was undoubtedly the purpose of the 
legislature to favour the objects of the company, and for 
this purpose to facilitate the collection of its moneys, the es- 
sential and indispensable means of the successful prosecu- 
tion of these objects—that for this end an option was given 
to the company to proceed against the delinquent members 
by motion or by suit in the ordinary forms of law—and that 
by this construction the benefit of the option will be in effect 
taken away, as there will be little difference of expedition, 
between the different modes of proceeding. No doubt can 
be entertained that the legislature did have at heart the great 
public improvement which it was the avowed object of this 
enterprising company to accomplish—and that the option 
presented in the charter for compelling payment of their 
moneys subscribed, was believed to be an important pri- 
vilege—but it by no means follows that our construction 
destroys the value of it. We hold no more than that it 
must be exercised with a sacred regard to a principal which 
lies‘at the bottom of all justice and fairness, which ought 
never to be violated, and which the legislature did not mean 
to violate—to pass on no man’s rights until he has had the 
opportunity of being heard in their defence. 

It is the opinion of this Court, that the judgment rendered 
against the defendant was null—that according to the esta- 
blished distinction between judgments void and judgments 
erroneous, it ought to have been set aside on the prayer of 
the defendant—and that the judgment of that Court refusing 
to set it aside should be reversed with costs. 


Per Curiam, Judgment reversed. 
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Junaz, 1838- 

JOHN M‘RAE v. DANIEL M‘RAE, et al. Admr. McRaz 
McRax. 


A person, having an account against another for work and labor done, may 
give the other credit for such sums as may be justly due him on account, and 
if the balance be thereby reduced below sixty dollars, may warrant for it 
before a single magistrate, and the other party can neither object to the juris- 
diction, nor insist upon having his account of the same items allowed asa 
set-off to the plaintiff's demand. 


This was an action of Assumpsrr, for work and labor 
done by the plaintiff for the defendants’ intestate, commenced 
by warrant, and carried by successive appeals to the Supe- 
rior’ Court, where it was tried at Montgomery on the last 
circuit, before his Honor, Judge Dickx—Plea—a set-off. 

The plaintiff in his account, charged the defendant’s intes- 
tate with six months’ labor performed, at twelve dollars and 
a half per month, amounting to seventy five dollars, and in 
the’same account gave the defendants’ intestate credit for 
sundry articles had by him in payment, during the time he 
was performing the labor, amounting to twenty five dollars, 
and sued out his warrant for the balance due on said account, 
to wit, fifty dollars. On the trial in the Superior Court, the 
defendants claimed some other and further credits amount- 
ing to seven dollars, which were allowed by the plaintiff. 

The defendant contended that the plaintiff had no right 
to enter the credit uf twenty-five dollars, and thereby bring 
his claim within the jurisdiction of a singie magistrate.— 
And ‘that as he had warranted for fifty dollars only, they 
were now entitled to have their account of thirty-two - 
lars deducted from the amount sued for, 


His Honor instructed the jury that the plaintiff had a right. 





to enter a credit for articles had by hi in payment for his: - 


labor, from the defendant’s in to. warrant for the 
balance, due, and further, that if: the. plaintiff had proved to 
their satisfaction that he had: performed the labor as charged 
it was for them to say what it.Was worth, and to allow the 
plaintiff accordingly —that if the evidence satisfied them that 
the credit of twenty-five dollars entered by the plaintiff on his 
account, was for the same articles for which he stood charged 
on the books of the intestate, they ought not again to allow 














McRae 
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McRas. 
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Joe, 1938. the credit ; for the defendants’ intestate had once had the 


benefit of it. The jury found a verdict in favour of the plain- 
tiff, for forty-three dollars, besides interest. ‘The defendants 
moved for a new trial, which being refused and judgment 
pronounced, they appealed. 

Mendenhall for the defendant. 

No counsel appeared for the plaintiff. 


Rurrin, Chief Justice. If the objection to the jurisdiction 
were valid, it comes too late after a plea in bar.—But we 
think the matter does not constitute a good objection, if it 
had been taken in apt time. 

The warrant is for a less sum than thirty pounds, which 
is demanded as a balance due for work and labor done. 
The book debt act, 1756, (1 Rev. Stat. c. 15, sec. 1) requires 
the plaintiff to declare upon oath, that he has given the 
defendant all just credits ; and the acts creating and extend- 
ing the jurisdiction of a single magistrate expressly provide 
the remedy by warrant, not only for demands, originally, of 
30 pounds or under, but also, for a balance of that amount 
due for goods sold and delivered, or for work and labor done, 
Where there are mutual accounts the legislature intended to 
make the balance the true debt, for the purposes of this 
jurisdiction. If the plaintiff should not attempt to prove his 
demand by his own oath, he may not be confined to this 
method of proceeding, but may sue in a court of record, and 
leave it to the defendant to insist on his set-off. But. it is 
not a fraud on the jurisdiction of the courts, nor an evasion 
of the statutes to allow, in the first instance, all the just 
counter-demands of the other party, and thereby reduce “the 
balance due” to a sum within the jurisdiction of the Justice 
of the Peace. The credits entered by the plaintiff in this 
case are not fictitious and given for the mere purpose of the 
summary proceeding, but are truly for payments, or a just 
set-off ; and the case is therefore within the letter and policy 
of the statutes which give this as a fair mode of settling, and 
a summary method of collecting small demands. 

Both law and justice alike forbid the allowance of the 
gums claimed by the defendant as deductions from the bal- 
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ance of the plaintiff’s account upon proof at the trial, since Jums, 1838. 
he had already the benefit of them by the admission of the McMonmxx 


plaintiff on the face of the account. Samu, 


Per Curiam. Judgment affirmed. 





JOHN McMORINE v. GEORGE STOREY, Ex’r. 


One who intermeddles with the goods of a deceased person, after the will is 
proved, or administration granted, cannot be sued by a creditor as executor 
de son tort, unless where he claims under a fraudulentdeed. But if he had 
intermeddled before the appointment of a legal administrator, he may be 
charged as executor de son tort, then being a legal administrator at the date 
of the writ. 


Tis was an action of Assumpstr brought by the plaintiff 
against the defendant to charge him as executor de son tort 
of one David Davis. The defendant pleaded ne unques 
executor, and the cause was tried on this issue at Pasquotank, 
on the last circuit before his Honor, Judge Serrue. 

The plaintiff proved his debt against Davis, and his insol- 
vency. He then exhibited the record of a suit which had 
been determined in Pasquotank Superior Court, at the 
Spring Term, 1835, at the instance of John Williams the 
rightful administrator of the same David Davis, against one 
Joseph Davis. It was admitted that John Williams then 
was and still continued to be the rightful administrator of 
David Davis. This suit was brought for the recovery of 
certain slaves then in the possession of Joseph Davis, and 
alledged to be the property of David Davis’ administrator. 







suit, Joseph Davis set up a claim to the. 
property, under an execution sale \against 
alledged to have been made ‘by one’ wri 
formerly a constable of Pasquotark county. By the "ec 
of that suit, it appeared simply that the jury found a 

there in favour of the defendant. The plaintiff then 
proved by Cartwright that he never made a sale of David 
Davis’ property, and that he knew nothing of the sale’ of the 
negro woman, who, with her children, were the negroes in 
controversy in the action referred to at the instance of Wil- 
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June, 1838. liams. It was further proved by the plaintiff that David 
McMoaixe Davis had been in possession of these negroes for fourteen or 





Srorsy- 


fifteen years before his death, after which they went into the 
possession of Joseph Davis, who continued to hold them 
until his death, which occurred about a year after the death 
of David. After the death of Joseph Davis the slaves were 
taken. possession of by the defendant, his executor, who 
claimed them as the property of his testator. 

His Honor charged the jury that if they believed that the 
alledged conveyance from David to Joseph Davis was made 
with the intent to hinder, delay or defraud the creditors of 
David. Davis, it was fraudulent and void, and if Joseph 
Davis in the action that was brought at the instance of the 
rightful administrator of David, set up a fraudulent claim to 
the negroes, and defeated that action, then a creditor of 
David would have a right to maintain this action ; and if they 
believed that the plaintiff had proved his claim against David, 
he was entitled to recover. The jury under this charge, 
found a verdict for the plaintiff, and the defendant appealed. 

A. Moore for the defendant contended that where there is 
a rightful executor, no other can be sued as executor de son 
tort except in the case of a fraudulent transfer of goods by 
the testator, and that in this case there was no evidence of 
such a fraudulent transfer, and he cited the cases of Bayner 
v. Robinson, 3 Dev. 439, and Norfleet v. Riddick, Wbid, 221. 

Kinney and J. H. Bryan for the plaintiffs insisted that as 
there was a judgment against the rightful executor in the 
suit brought by him for the negroes, the creditors could not 
get their money unless they be allowed to sustain this action, 
and they cited Osborne v. Moss, 7 Johnson’s Rep. 160. 


Danret, Judge. The plaintiff was a creditor of David 
Davis deceased, and he has brought this action of assumpsit 
against the defendant, charging him as executor de son tort 
of the said Davis. Plea—ne unques executor. The case 
states that before the time the slaves (which were assets of 
David Davis’ estate) came to the ssion of Storey, the 
defendant, there had been a efi ininistrxce of David 
Davis appointed.—There is nothing in the case to shew, why 
the legal administrator could not in his action, have recovered 
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the slaves of Storey. There never was any conveyance or Jows, 1838 «| 
alienation of them by David Davis to any other person, yeMoanxs 
either good or fraudulent as to his creditors. The lawseems ..%...° * 
to be settled, that when the will is proved, or administration adm 
is granted, and another person then intermeddles with the 

goods, this shall not make him executor de son tort by con- 

struction of law, because there is another representative of 

right against whom the creditors can bring their actions ; 

and such a wrongful intermeddler is liable to be sued as a 
tresspasser— Williams on Ex’rs, 139. If the defendant had 
intermeddled with the assets before the appointment of the 

legal administrator, the plaintiff might have then sued him as 

executor de son tort, notwithstanding there had been at the 

date of his writ, a legal administrator. Kellorn v. Westcombe, 

Freemen, 122— Williams on Ex’rs, 139. But here the inter- 

meddling by the defendant with the assets, was afler the 
appointment of the legal administrator ; therefore the plaintiff 

had no right to charge Storey in an action as executor of his 

own wrong. There is nothing in the case to show that 

David Davis ever made any conveyance of the slaves to 

Joseph Davis for the pursose of defrauding his creditors, or 

for any other purpose. The charge of the Judge to the jury, 

Was upon a supposed state of facts which did not exist. We 

think there must be a new trial. 


Per Curiam. Judgment reversed. 


“ NOAH SMITHERMAN adm’r. v. NANCY. SMITH et al. 


Where, upon the endorsement of a note, it tesagleetionel between the en- 
dorser and endorsée, that if the former would execate to the latter a deed for 
a tract of land, the latter would strike out the: t, and release the 
endorser from all liability thereon, and the en did afterwarda execute a 
deed for the tract of land, which was accepted by the endorsee, it wae held. 
that proof of those facts, evidence tending to establish a contract va- 
riant from that contained imiihe written endorsement, and was competent to 
establish an accord and satisfaction. 






Tus was an action of Dest brought by the administrator 
of the assignee of a negotiable bond against the makers and 
12 
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Jows, 1838. endorsor. The makers suffered a default, but the endorser 
‘Suiruzx- eNtered among other pleas that of an accord and satisfaction. 


Upon the trial, at Moore, on the last circuit before his 


Sux. Honor Judge Dicx, the defendant, the endorser, offered to 


prove by parol, that at the time he sold and endorsed the 
bond to the plaintiff’s intestate, it was agreed between them, 
that if the endorser would execute a deed for a certain tract 
of land to the endorsee, the latter would strike out the en- 
dorsement on the bond and release the endorser from all li- 
ability thereon, and look to the makers only. for. payment. 
And the endorser offered to prove further, that in pursuance 
of said agreement he had afterwards executed and delivered 
a deed for the land to the plaintiff’s intestate. This evi- 
dence was objected to by the plaintiffs, and rejected by the 
Court upon the ground that it went to establish a contract 
variant from that contained in the endorsement. A verdict 
was found for the plaintiffs, and the defendant appealed. 

No counsel appeared for the defendant. 

Mendenhall, for the plaintiff. 


Daniet, Judge. The defendant (the endorser of the 
bond,) pleaded “ accord and satisfaction,” and on the trial 
offered to prove, that at the time of the endorsement, it was 
agreed between himself and the plaintiff’s intestate, that if 
he would execute a deed for a certain tract of land to’ the 
endorsee, then the endorsement should be stricken out, and 
that he, the endorser, should be released from all liability; 
and that in fact, he did afterwards execute and deliver to 
the endorsee, (the plaintiff’s intestate,) a deed for the said 
tract of land. The Court rejected this evidence, on the 
ground that it would establish a contract variant from that 
contained in the endorsement. It seems to us, that the 
Court misconceived the object of the defendant. It was 
not to set up by parol evidence an executory contract, made 
at the time of the endorsement, variant from that which the 
law raised from the written endorsement itself; but it was 
jntended to shew from the agreement respecting the land, 
entered into at the time of the endorsement, and from the 
endorsee’s taking the deed for that very tract of land at a 
subsequent time, a subsisting agreement carried into full ex- 

















OF NORTH CAROLINA. 


ecution by the parties subsequent to the time of the endorse- Jows,’1838. 


ment, so as to amount to an accord and satisfaction of the Syrruza- 
MAN. 


defendant’s liability under the written endorsement. In 


this light we think the evidence was admissible. The de- Sura. 


fendant wished to shew by the evidence that he was dis- 
charged from the endorsement, by the endorsee’s subse- 
quently receiving satisfaction, by accepting a deed for the 
land ; and that the accord was repeated by the parties at the 
time the deed was accepted, was a fact which might fairly 
be inferred by the jury from the evidence. We are of opi- 
nion that there must be a new trial. 


Per Curtam. Judgment reversed. 





THOMAS KAYWOOD etal. v. THOMAS BARNETT adm’r. of . 


THOMAS KAYWOOD senr. 


In‘a petition against an administrator, upon an issue made up to try whether the 
petitioners are the next of kin of the intestate, the sureties to the administra- 
‘tion bond are competent witnesses for the defendant, they being neither parties 
nor privies tothe record. ~- 

In questions of pedigree, declarations of deceased persons, to be admissible, 
must be derived from those who are connected with the family. 


* Tue plaintiffs filed their Petrrion against the defendant 


as the administrator of Thomas Kaywood senior, alleging 


that they were the next of kin of his intestate, and praying 
for distribution. They stated that they were the legitimate 
children of Stephen Kaywood, who was a brother of the in- 
testate Thomas, and who died before the said Thomas. 

The defendant in his answer admitted that he was the ad. 
ministrator of Thomas Kaywood senior, but denied that the 
plaintiffs were the next of. kin of his intestate. He alleged 
that his wife Ann, was the legitimate and only child. and 
next of kin of his intestate. 

The Court thereupon ordered two issues to be made up, 
and submitted to a jurylIst. Were the petitioners the next 
of kin of Thomas Kaywood senior, deceased? 2nd. Was 
Ann, the wife of the defendant, the legitimate daughter of 
the said deceased ? is 
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Jowz, 1938. On the trial of these issues at Burke, on the last circuit 
Karwoon before his Honor Judge Nass, the depositions of two men, 


et al. 
wv. 
Barnett. 


to wit, L. Moore and J. Young, were offered on the part of 
the defendant. These depositions were objected to by the 
plaintiffs, because the deponents were, as they alleged, in- 
terested, being sureties for the defendant on his administra- 
tion bond. The objection was overruled by the Court, and 
the depositions were read. His Honor, in charging the jury, 
told them, that in looking over the depositions, whenever 
they found a witness speaking as to pedigree from general . 
report, they should, in making up their verdict, reject such 
testimony : that hearsay was evidence of pedigree, but it 
must be hearsay coming from some member of the family ; 
or from some other person who from his sitnation and con- 
nection with the party, had an opportunity of knowing the 
facts. 

The jury returned a verdict, that the petitioners were not 
the next of kin, and distributees of Thomas Kaywood se- 
nior, the defendant’s intestate ; and the plaintiffs appealed. 

No counsel appeared for the plaintiffs. 

Burton & Caldwell, for the defendants. 


Danret, Judge, after stating the case, proceeded’ as 
follows :—The first question arising in the case is, did the 
Judge act right in admitting the depositions to be read in 
evidence? The deponents Moore and Young had no in. 
terest in this record, for, as they were no parties to it, it 
could never be given in evidence for or against them. 
Neither could any actual loss or gain result to them simply 
and immediately from the verdict and judgment. But it is 
said, that if the witnesses are so situated that a legal right 
or liability, or discharge from liability would immediately 
result, they would beincompetent. Now it is enough to say 
in answer to this, that under our law it would be clearly com- 
petent for the plaintiffs to institute an action on the adminis- 
tration bond against the sureties separately from their prin- 
cipal, and ‘that upon such an action they could, in no way, 
either by plea or as evidence avail themselves of the judg- 
ment rendered against the plaintiffs in this case. Not being 
parties nor privies to the record they could neither be bene- 
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fitted nor prejudiced by the judgment therein ;—neither be Jone, 1838, 
fixed with, nor discharged from any legal liability. In an Kaywooo 
action on a joint and several promissory note, if the action ° * 

is against the principal. the surety is a witness either for the Banwerr. 
plaintiff or the defendant ; for if the surety be afterwards In an acti- 
sued on the note, and the debt be recovered of ‘him, he can oS 3 sal 
again recover of his principal the debt and costs. Byles on Promiseory 


notes if the 


Bills of Exchange, 236, 237. So if Moore and Young were action is 

made liable on the bond, they could again recover the debt el 
and costs against Barnett. We therefore think, they had tions — 
not such an interest as to render them incompetent. be a wit- 


The charge of the Court as to pedigree, is not objedtiona- fo, eee 
ble. To warrant the admission of declarations relating to plsinnfi or 
pedigree, it is essential, Ist, that the parties who made the 
declarations be proved to be dead: 2ndly, that the declar- 
ants were likely to know the facts. The tradition must 
thercfore be derived from persons so connected with the 
family, that it is natural and likely, from their domestic 
habits and connections, that they are Speaking the truth, 
and that they could not be mistaken. 2 Starkie on Ev. 

604, 605. We are of the opinion that the judgment must be 
affirmed. 


Per Curuo. Judgment affirmed. 


JESSE R. SILER v. ARTHUR BLAKE adm’r. of DANIEL 
BLAKE. 


A sheriff is not entitled to commissions upon a fieri facias, though the defen- 
dant pay the money to the plaintiff while the f. fa. is in his hands, if at the 
time the defendant held no property upon which the ft. fa. could he levied. 

An appeal will not be sustained where there is no judgment between the parties, 
nor at the instance of one who is not a party to the cause. 


Tuts was a Scrre Factas to subject the defendant’s own 
goods to the payment of a judgment obtained against him 
for a debt of his intestate. No pleas were put in by the 
defendant ; but certain facts agreed were submitted to his 
Honor Judge Serrue, at Macon, on the last Fall circuit. 
The facts were as follows :—An execution issued upon the 


judgment obtained as above stated, directed to the Sheriff of 
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Jone, 1838. Buncombe County, commanding him to make the sum men- 


"Sis LER 
v. 
BLakE. 


2 tioned in said judgment, of the goods and chattels of Daniel 
Blake deceased, in the hands of his administrator Arthur 
Blake. There were no goods and chattels of the intestate 
in the hands of the administrator on which the execution 
could be levied, but the proceeds of the goods and chattels of 
the intestate sold by the administrator were then in his 
hands. A few days previous to the return day of the ex- 
ecution, and while the fieri facias was in the hands of the 
sheriff, the administrator paid to the plaintiff the amount of 
the debt, the administrator agreeing to’pay all-costs. This 
payment was unknown to the sheriff at the time he returned 
the execution. The return was, that there was no property 
to be found subject to the exécution.. Upon these facts it 
was submitted to the : ‘court whether the sheriff of Buncombe 
was entitled to commissions upon the monéy paid by the de- 
fendant to the plaintiff. His Honor decided that the sheriff 
was not entitled to commissions; whereupon, the transcript 
stated there was a judgment for the defendant, from which 
an appeal was prayed and granted. 
No counsel appeared for either party. 


Gasron, Judge. . The decision of the court below’on the 
question of commissions is, asywe: think, correct. The act ‘ 
of Assembly fixing the compensation of sheriffs, (he. Rev. 
Stat. c. 105, sec. 21,) after giving specific fees for specific 
services, declares a sheriff entitled to receive “ for selling the 
estate of an intestate, to be allowed by the Court, not ex- 
ceeding two and a half per cent; for executing a warrant of 
distress, or an execution against the body, two and a half per 
cent, and for all monies collected by him by virtue’ of any 
levy, two and a half per centum, and the like commissions 
on al] moneys that may be paid the plaintiff by the defendant 
while such precept is in the hands of the sheriff.” The diffi- 
culty in construing the last clause is in ascertaining the mean- 
ing of the words “such precept.” The: reference is to the 
execution meant in the clause, immediately preceding under 
the words, “collected by virtue of any levy,”—and as ex- 
press provision had been made for commissions in executing 
a warrant of distress and an execution against the body, we 
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may be satisfied that neither of these was therein intended. 5,4. 193. 
The precept contemplated was then an execution against — > 
property, and it might be contended that “by such precept” is _». 
to be understood an execution against property levied. On the — 
other hand this interpretation is not readily reconciled with 
the words “ while in the hands of the sheriff.” But however 
this may be, we cannot believe that the legislature meant to q 
give the sheriff a — on money paid by the defen- 
dant to the plaintiff unless the execution in the hands of the 
sheriff was one by which the coilection of the money, had it 
not been anticipated by the parties, might have been coerced. : 
In the case stated itis agreed as a fact, that the defendant 
held nothing on which a levy could be made, and the sheriff 
made that return on the execution: © aa ' 
Although we approve of the decision thus made,wehavea = 

' difficulty on the transcript in knowing what to do with the 
case. The record shews a scire facias sued out at the in- 
stance of the plaintiff; requiring of the defendant to shew 
cause wherefore execution should not issue against the de- 
fendant’s proper goods and chattels, to satisfy a judgment — 
theretofore obtained against him in his represcntative cha- 
racter. To this scire facias there are ‘no pleas, so that it is 
not judicially seen what is disputed between the parties. But 

F a case is stated upon which the opinion of the Court is asked, 

whether the defendant is liable for commissions claimed by , 
the sheriff of Buncombe County. It does not appear from 
the case, what judgment, upon the agreement of the parties, | 
is to be acknowledged and rendered between them accordingly | 
as the oppinion of the Court may be for or against the de- 
fendant upon this claim of the sheriff. If it did, then the 

+ judgment would follow that agreement, and be correct 6F 

' erroneous, as the opinion by which it was to be regulated, 
might be right-or wrong. Where there is no agreement 
for acknowledging a judgment, then the judgment is the sen 
tence of the law upon the matter contained in the record— | 
and we should say in this case, that there being no plea— 
nor default taken’ for want of plea—any judgment between 
the parties, as the act of the Court, would be premature, 
and the course erroneous. Upon the whole however, we 
believe, that a judgment between the parties has not been 
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Jown, 1838. rendered. The transcript speaks indeed of a “judgment for 





Bune. 


Suen ~ the defendant, from which an appeal was prayed and grant- 


ed,” but it does not set forth that judgment, nor who appealed 
therefrom. Upon comparing the alleged judgment with the 
subject matter on which it was asked, we think that we are 
not warranted in saying that more was done below than to 
declare that the sheriff was not entitled to the commissions he 
asked of the defendant ; and as in this collateral controversy 
“the sheriff” is represented as the claimant, we are to under- 
stand that he has appealed from the determination against 
his claim. Who is the person called “the sheriff of Bun- 
combe” does not appear—and if it did, we do not know-him 
as a party in this cause. He cannot, therefore, appeal in it. 
The Court direetsthe case to be oe ae pie yd 
properly before it. BaP as ‘ sgt | 
> = r 


Per Curiam. S Gp ci 







Where an agreement in writing was nade’ 
of the parties afterwards refused to 


latter might. maintain an ms. 


Tus was an scisdllint Masai? in which ‘the ‘plaintie? 
declared upon a special agreement forthe exchange of slaves. 
On the trial at Sampson, on the last circuit, before his Honor 
Judge Dicx, the proof was as follows:—The defendant 
being the owner of a slave by the name of Squire, wrote a 
letter to the plaintiff proposing to exchange Squire with him 
for either one of two slaves belonging to the plaintiff, by 
the names of Sam and Balaanc, if the plaintiff would carry 
one of said slaves to the defendant at Hillsborough. The 
plaintiff immediately agreed to the proposition, and sent an 
agent with the slave Sam, and also a bill of sale fér him to 
the defendant, and a letter informing the defendant that he, 
(the plaintiff) accepted the offer made. The agent on his 
way met with the defendant in Raleigh, and handed him 
the plaintiff’s letter, and at the same time tendered to him 
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the slave Sam, with the bill of sale, and offered to de- Joys, 1838. 
liver Sam either at Raleigh or Hillsborough, and re" Moner 
ceive in exchange the slave Squire, according to the agree- 
ment. The defendant then refused to take Sam, and de- 
clared that he would not receive him at any place, nor 
would he deliver Squire. Upon this evidence the Judge 
directed a nonsuit, on the ground that the plaintiff had mis- 
conceived his action—that he ought to bave brought either 
trover or detinue ; whereupon the plaintiff appealed. 

Strange, for the plaintiff. 

No counsel appeared for the defendant. 


Danret, Judge. After stating the case, proceeded as fol- 
lows :—The mode of contracting for thig species of property, 
prescribed by the act of 1819, (1 Rév, stat. c. 50. sec. 8,) 
that is, in writing signed &c., was complied with by the wheres 
parties, The defendant’s positively refusing to take the party. is 
slave Sam at all, dispensed. with the necessity of a tender his agr <4 
of him at Hillsborough, 2 Stark. on Ev. 778. ‘Whether the <r ito 
plaintiff had a right to bring trover or detinue, it seems to us, ee 
not necessary to determine ; for if he had, he might waive ata part 
such right, and bring assumpsit to recover damages for a ‘nd ihe” 
refusal to deliver Squire aceording to the contract when de- oa Lome 
manded. Mr. Starkie in his treatise on evidence (2 vol. 886,) him thathe 

says, “An action by the veridce of goods, is either on a spe- a = 
cial contract for not delivering the goods, (assumpsit ;) or of “ticle at 


all, it dis- 


detinue ; or of trover ‘for’ a conversion ;,or of money had penses 
wit ene- 
$ OF UPON & WAr- cessity of 


iff Glected to bring assumpsit, and ™*%ins the 
to declare on the breach of the special contract to deliver 

the slave Squire. We think the action was sustainable. 

The nonsuit must be set aside, and a new trial had. 


fumes 





Per Curiam. Judgment reversed. 
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* THE STATE v. JESSE, A SLAVE. 


An acquittal upon an idictment for a rape against a person of colour, cannot be 
pleaded in bar to an indictment against the prisoner for an assault with in- 
tent to commit the rape upon a white female under the act of 1823, (1 Rev. stat. 
© 111, sec. 78,) because both offences are felonies created by different sta- 
tutes, and the latter requires different allegations in the indictment and dif-.” 
ferent proof on the trial from the former, and because an indictment for the 
commission of a felonious act is not supported by proof of an intent to do that 
act, and an indictment for the latter if a felony may be sustained after an 
acquittal upon an indictment for the former. 

Where a person of colour has been acquitted upon an indictment for a rape, 
and is subsequently indicted for an assault with intent to commit the rape 
upon a white female under the act of 1823, he cannot object upon the trial 
that the evidence offered proves an actual rape, because the jury may convict 
for the specific charge contained in the indictment, if the evidence proves that 
charge, notwithstanding it may also prove the other charge for which the pri- 
soner has been formerly tried and acquitted. . 0 

§ 





BeIMan F ASAT FE IPPARYV 


A former acquittal, if it cannot be pleaded in bar to a subsequent indictment, 
caniiot be taken an advantage of as an estoppel. 


Tue prisoner was arraigned on the following indictment 
in the Superior Court of Craven, 
“The jurors for the State their oath present, shal 
Jesse, a slave, being a person of colour, | the county 
| of Craven, the property ree 
on &¢., with force and arms# 
the peace of God and the en ‘being, did 
violently and feloniously make aii assault, in eames the said 
B. W. then and there did beat, wound anda 
tent unlawfully, forcibly and feloniously to 
upon the body of her the said B. W. being a . 
and with intent, her the said B. W. violently, forcibly 
' and against her will then and there feloniously to ravish and 
carnally know; and other wrongs to the said B. W. then 
and there did, to the great damage of the said B. W., con- 
trary to the form of the statute in such case made and 
provided, and against the peace and dignity of the State.” 
To this indictment the prisoner pleaded “ autre fois ac- 
quit,” and also pleaded over to the felony, “not guilty,” and 
issue was joined upon both pleas. 
The first plea set out the record of a former indictment 
against the prisoner in the same court, containing two 
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counts; the first charged the prisoner with a felonious assault Joxs, 1838. 


on B, W. and feloniously committing a rape. It described “g.,7, 


him as a slave the property.of Sarah Green, but it did not 
otherwise describe him as a “person of colour,” nor did it 
describe B. W. as a white female. The second count was 
for an assault with intent to commit a rape on B. W., and in 
all respects like the present indictment except that it omitted 


‘the term feloniously as applied to the assault therein charged. 
“On that indictment the prisoner was tried, and by the jury 


found not guilty of the felony and rape charged on the first 
count of the indictment,vand guilty of the felony and as- 
sault, with intent to Commit a rape, charged second count. 
Whereupon there was judgment of the court, that the pri- 
soner should be discharged and go oe of the premises 
in the said first;count specified ; and the judgment upon the 
verdict upon the Be ag count was arrested. (See ante, 
2 vol. page 297.) - 

Upon , the trial of’ e issues joined on the second indict- 

ment, at Beaufort; on the ‘last circuit before his Honor 

Judge Saunpers, the evidence raised a doubt whether a 
rape had not in fact, been committed; and the counsel for 
prisoner insisted that he was entitled to a verdict 
and prayed the. court 80 instruct the jury. The court re- 
fused to give such i but charged them, tht if the 
prisoner, had .in fact. a rape, yet he was not on 
that ground, entitled to a verdict ; to all which the prisoner 
excepted... The jury found the prisoner guilty, and that he 
had not-been before, acquitted of the ‘premises in this in- 
dictment specified and-charged on him. Sentence of death 
being pronounced on the verdict, the prisoner appealed to 
the Supreme Court, 

Badger § J. H. Bryan, for the prisoner. 

The Attorney General, for the State. 


Rurrin, Chief Justice, after stating the case as above 
proceeded as follows ;—The instruction prayed on behalf of 
the prisoner does not specify on which.of the two issues he 
demanded a verdict in his favour. From the nature of the 
instruction, ‘and referring to the evidence to which it relates, 
it would seem to be necessarily confined to the plea to the fe- 


Jxssx. 
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Jun, 1833. Jony ; if so, the question which has been debated, upon the 
Strate effect of the former indictment and the proceedings on it, as 
Jxsse. Mentioned in the other plea, does not arise upon this record. 


But as all the matters were treated at the bar as open, and 
were fully argued on-both sides, the Court is not inclined to 
preclude the prisoner from any advantage he may possibly 
be entitled to ; and therefore has considered the whole case. 
It has been inisisted that the judgment must be reversed for 
several distinct reasons. 

The first is, that the record set forth in the plea, of autre- 
fois acquit, sustains that plea, the identity of the persons 
and transactions being assumed, and that is not disputed 
here. 

In the first indictment, the prisoner was charged in one 
count, with a felonious assault and committing a rape—of 
which he was acquitted ; and in the second count, with an as- 
sault, with intent to commit a rape, of which he was found 
guilty: but no judgment was pronounced thereon, because for 
the want of the word felonice, the offence was a misdemeanor, 
and of that the Superior Court had not jurisdiction?” The 
prisoners counsel rests his case on the verdict and judgment 
given on the first count, and claims to confine our attention 

to that part of the for enying an opera- 
tion, for any purpose, to the. f the proceedings. 

If indeed it were true, tha : 
the jury might find the foe ay igs of the rape, -but 
guilty of an assault with intent)to commit ‘and 
consequently, that a general acquittal upom ‘such 
ment, would be a bar to a subsequent prosecution for, spe- 
cifically, an assault with that intent, the @ourt would yet 
not be prepared, in this case to admit without much hesi- 
tancy, the conclusion necessary to the prisoner. The reason 
would not seem applicable to. an igdictment with two counts, 
in which the two grades of offence, and the facts necessary 
to constitute them are separately charged as distinct crimes, 
and the verdict expressly discriminates between them ; find- 
ing the prisoner guilty of the assault, as charged in one 
count; but not of the rape, as charged in the other. It 
would seem to be tie duty of the Court to.make the verdict 
consistent with itself if possible. Perhaps it might there- 
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fore, if necessary for that purpose, be deemed a conviction Jone, 1838 
of the assault of which the prisoner could be convicted on” starz 
the first count, notwithstanding the general terms of finding ,%. 


the prisoner not guilty of the premises charged on that 
count ; because the verdict expressly and affirmatively 
finds the party guilty of an assault. But if that would not 
be justifiable, it is plain; that the verdict cannot be perverted 
into an aequittal of the assault, contrary to its explicit pur- 
port. If not a conviction to that extent in both counts, it 
would in itself be repugnant—since upon the one count, it 
affirms the prisoner to be guilty of an assault, of which same 
assault, it at the same time affirms him to be not guilty upon 
the other. In such»a case there could not be a judgment of 
acquittal ; bat only such proceodiqgy as ensue in other cases 
of insensible verdicts. + 

The position of the counsel upon this pola is, therefore, 
in opposition to the judgment of this Court upon the very 
case of this prisoner, when it was befure us on the first in- 
dictment. (See: ante, 2 vol. p. 297.) The judgment of ac- 
quittal on the first count, was then affirmed; and the judgment 
was arrested On the seeofid count because that was regurded 
as charging a distinct offence, which was not charged in the 








former, or of: whic ould not be con 

that count. Bat asithe. sof the: verdict in 

was not then diseus | adverted to at the bar, nor 
by poten: ae d to enquire whether 





‘acquitted of the. crime, of which the 
ent accuses him. This will be done inde- 
pended of the @ushority of the adjudication of ourselves, 
just alluded to, and also, with reference only to that part of 
the first yerdict which acquitted the prisoner on the first 
count of that indictment, and without noticing. the fact, that 
the indictment contains more than that count. 

The affirmative is asserted for the prisoner, because:it is 
said that he might have been convicted of the assault on that 
count. In the opinion of the Court that is the legal crite- 
rion. The nature of the evidence does not seem to be an 
infallible test. It is true, to use the words of Mr. Justice 
Buiter, “if crimes are so distinct that evidence of the 
one will not support” (a charge of) “the other, it is as incon- 
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Jows, 1838. sistent with reason, as it is repugnant to the rules of law, to 


Sratt 


v. 
Jussz. 


say, that they are so far the same, that an acquittal of the 
one shall be a bar to a prosecution for the other.” That two 
crimes must be proved by different-evidence does certainly 
constitute them distinct and different crimes, of both of 
which, the same person may be guilty, and for both of which 
therefore he may be prosecuted concurrently or successively. 
The difference of evidence conclusively establishes the dis- 
tinctness of the accusations; the guilt in the one case, is in- 
dependant cf guilt or innocence in the other. But it does \. 
not follow econverso, that two indictments are identical in 
their accusations, although the same evidence may be le- 
gally competent and sufficient to sustain each—and particu- 
larly is this true where the one charges an act done, as con- 
stituting the crime, and the other charges an intent to do that 
act as constituting also a crime. Two species of offences may 
have several circumstancesin common; but toconstitute either 
offence, some other circumstance is to be added ; and that 
may be a circumstance peculiar to each and when added as 
a fact clledged in the record, constitutes each offences a dif- 
ferent one from the other. Yet it is obvious that the allega- 
tion of the distinguishing fact, in the one indictment, may 
be sustained in the minds of the jury as a rational inference 
from proof on the trial a a laid in the other in- 


dictment. 
Thus, although an <seuitlidche to murder, and an 


assault with intent to maim or disfigure are di j 
and evidence to sustain an accusation of the 
not establish the former, yet it Was held in. Coke Wood- 


burn’s case, that an attack with intent to murder, with an 
instrument which cou!d not but endanger the disfiguring 
would, where death did not ensue, authorise a verdict, under 
the Coventry act, that the prisoners were guilty of an assault » 
with intent to disfigure.. If the intent was only to maim, 
evidence of that intention would not prove an intent to mur- 
der—which is a distinct and further intent requiring further 
evidence. Of consequence an acquittal upon an indictment 
for an assault with either intent would not bar a subsequent 
one for an assault with the other intent. Yet we find, as to 
the proof, that evidence of the intent to murder involves the 
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evidence of intent to maim, if the mode of the murder in. Jone, 1838. 
volves the mode of maiming mentioned in the statute. The ~ gras 
manner of the act, in that case was evidence. of both intents ,° 
and therefore each intent may be deduced from proof of the 


act, although each intent constitutes the act a —— 





» fence, and they are accordingly charged specifically 


ent in the indictments respectively. So too in the ¢ase,of 

burglary ; which is defined to be breaking and entering 

dwelling house in the night time, and stealing goods 

or breaking and entering a dwelling house in the 

time with intent to commit a felony. Now inethe i 

Vandercomb v. Abbott, Leach, Cr. Cas. 708, it was held,» 

that evidence of a breaking and entering with intent to steal 

goods was not sufficient to suppor} an indictment charging 

the: breaking, entering and larceny,—the same rule is laid 

down in Rez v. Furnival, Russ. & Ry. Cr. Cas., 445. Itis 

usual indeed not to charge the larceny although actually 

committed ; because.the intent to commit it constitutes the 

crime, or at least one species of it, and the charge of the 

intent. may be supported by any evidence sufficiently denot- 

ing, it, although short of an actual larceny, and is fully sup- 

ported, by proof of the: _ Stealing. The perpetration of the It is not 
braofof the intent. Locost and onata's 

Villar’s case, Kel. 30, and,it'is éven said to be the best evi- odement 

ye Arch. Cr, Plea, 260. It is not therefore suffi- dictment a 












bar to ano- 


indictment, a bar to ther that 
in the first would evidence of 


sp atshe, Betts afegad in. the, iota foro teal 
SePOF Vandercom and Abbott, the Court held—not- would slso 
ithstanding th ‘proof of stealing is evidence of the intent to oF ire rect 
steal—that an acquittal upon an indictment for the burglary s!'eged in 
and stealing the goods, was not good as a plea to a second foun o> 
indictment, for the burglary with intent to steal. Why? W's! up 
Because upon the first-indictment, the prisoner could;not dictmeit 


have been convicted by proof of an intent to steal, but only glary and 
on proof.of an actual stealing. .He liad therefore, been ac- *"7"e.* 
quitted only of not having stolen, but had not been acquitted ' jgecoum 
of, nor charged with purely an intent to steal; which in- for the bur- 
tent was itself one species of burglary, and might have fictiio 
been entertained, although never carried into execution. 


a 
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Jowe, 1938. Mr. Justice Butuer in delivering the opinion of the Court in 
Srare that case, therefore lays down the principle in these words : 
Jee + that unless the first indictment were such as the prisoner 

_ might have been convicted upon by proof of the facts con- 

Sols. tained in the second indictment, an acquittal on the first can 
former \” be no bar to the second.” In other words, we are to in- 
can beno quire whether the facts alleged in the two indictments, are 
= actually or legally the same: if they be, the accused cannot 
less the be a second time put on trial—if they be not, he is tried but 
were such once on the same accusation. 


dems «The principle thus deduced, seems to the Court to be de- 

might have cisive against the plea of the prisoner. The comparison of 

=~ up- the present indictment with the first count in the former in- 

proof of the dietment displays at once such marked differences between 

Jacts <on- them as to render it palpable, that the frame of neither 

the second. would admit of a conviction on it of the offence charged in 
the other. The facts contained in the first indictment fall 
short, in some essential respects, of those indisputably re- 
quisite to constitute the crime in the second indictment. So 
likewise of the facts laid in the second indictment, if true 
throughout, they would not make up the crime specified in 
the first indictment. 

First, both the crime of rape, and that of an assault: with 
intent to commit a rape, aré felonies created by statute. But 
they owe their existence to different statutes; the former 
to the statute of Westminster, 2nd, and the latter, to the 
statute of this state of 1823. (See 1 Rev. stat: c. 111, sec, 
78.) The conclusion of an indictment under ust be 
contra formam statut: ; and the first count of the fermen j in- 
dictment did so concludé, . Now admitting that upon. that 
count, the jury might have aequitted the prisoner of a rape, 
and convicted him of an assault with intent to commit a 
rape, if this last had been a°common law felony, yet we 
think it certain that he could not be so convicted of that of- 
fence when made a felony by another statute. The reason 
upon which a reference to the statute is held necessary at 
all, is in direct opposition to such a conviction. The object 
is to inform the accused and the Court of the particular law 
under which the indictment is formed; and to prevent sur- 
prise on either the Court or the accused, very nice distinct- 
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ions have been adopted establishing the necessity of con- Jone, 1838. 


cluding contra formam statuti vel statutorum according to  grars 
v. 


the truth, when the offence depends upon one statute or 
upon two or more statutes. The object then is to specify 
with certainty on the'record, the very law which created 
the crime for which the prosecution is instituted. This is 
indeed done in the general terms of the conclusion contra 
formam statuti, without identifying the statute by its title or 
date. _ But the indictment furnishes, or ought to furnish 


other as sure means of identifying it; by laying, namely, © 


such facts and circumstances in the indictment as constitute 
the offence within a particular statute, and thus bringing the 
case within that statute. Under what statute the indict- 
ment is framed may be determined, and therefore is to be 
determined, by the facts and circumstances alleged in the 
indictment as constituting the offence, or giving color or de- 
gree to it. An indictment concluding against the form of 
the statute, cannot be treated as an indictment founded upon 
two statutes. There is no better reason why it should be 
received as an indictment founded on the one or the other 
statute, according to the evidence on the trial. The tenor 
of the indictment, shows on which statute it proceeds; and 
not the proof on the trial. In the case before us, the first, 


indictment charged the crime of rape and concluded against — 


the form of the statute.» ’ statute? Certainly that 
statute which renders rape a‘€apital felony; and not the 


statute } makes an assault with intent to commit a rape, 
a fe statute is meant which makes the facts and 
i charged in'the indictment a specific offence ; 


and not another statute which creates an offence wich may 
be described, and therefore ought to be described, by terms 
which constitute it specifically a different offence, though it 
be of the same grade with the former. . For these reasons, 
the first count in the former fndictment could not in the opi- 
nion of the Court, be deemed an indictment under the statue of 
1823 ; and consequently the prisoner, if a white person, 
could not have been convicted on it, if the offence created 
by that statute, that is to say, of an assault with intent to 
commit a rape—which is the crime with which he now 
stands charged. No authority was cited by the prisoner’s 
counsel in support of his position except an adjudication in 
14 
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dose, 1838 Massachusetts— Commonwealth v. Cooper, 15, Mass. Rep. 





Strate 
{v. 
Jussz.' 


187. That was an indictment for a rape, and the jury, after 
long consultation, not agreeing upon a verdict, were in- 
structed by the Court, that they might acquit the prisoner of 
the rape, and convict him of an assault with intent to com- 
mit it. As an authority, the case is open tothe observations, 
that the decision was off-hand, in the midst of a protracted 
trial, without argument, and without precedent; and that 
it might be perhaps justified by local legislation, of which we 
are uninformed. But there is a more decisive answer to it, 
in the fact that, upon reconsideration in a full court in the 
subsequent case of Roby, 12 Pick. Rep. 496, the doctrine is 
expressly overruled in that state. 

Secondly. There are other ingredients in the offence 
created by the act of 1823, which were not charged in the 
first indictment, and without the existence of which, ap- 
parent on the record, the prisoner could not be convicted 
under that act. Rape is a capital felony, if committed by 
any person, white or black; and accordingly the first count 
charged it in that general form, without describing the pri- 
soner as a person of colour, or the woman as a white 
woman. It is not so with respect to an assault with intent 
to.commit arape. That is a capital felony only where the 
actor is a person of color, and the subject a white female. 
As those facts were not necessary to constitute the rape, and 
were not charged in the first count of the former indict- 
ment the prisoner could not have been convicted on that in- 
dictment, of the assault. 

But independant of these two particular objections, a com- 
plete answer to the plea is furnished, thirdly, by the more ge- . 
neral principle before adverted to, that an indictment for 
doing a criminal act, is not supported by proof of an intent 
to do that act, although the intention to perpetrate, and the 
perpetration be each a crime, and of the same grade. To 
this position, the case of Vandercomb v. Abbot, is a direct 
authority ; as it is also to the consequence necessarily dedu- 
cible from it, that an acquittal upon an indictment charging 
the doing of an act, is not a bar to an indictment charging 
the intent to do it. 

In the more recent case of Rez v. Furnival, Russ. and 
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Ry. Cra. Cas. 445, it was again decided, that where an in- Juns, 1838. 
dictment for burglariously breaking and entering a dwelling” grare | 


house,.and then and there stealing goods therein, omitted to , 


state the intent, the defendant might be convicted if the lar- 
ceny were proved, but not otherwise. Those were cases of 
burglary it is true, but they are equally applicable to the 
question before us, since they proceed on the ground, that 
although the dwelling house in wiich, and the time when 
the burglary was charged to have been committed, were pre- 


cisely the same, both in the indictment for the burglary and ~ 


stealing the goods, and in the indictment for the burglary 
with intent to steal the goods, yet that the difference be- 
tween the charge of stealing in the one, and that of the 
intent to steal in the other, constituted the indictments es- 
sentially distinct and dissimilar, In strict analogy to that is 
the case of two indictments—the one for an assault and a 
rape consummated ; and the other, for an assault with in- 
tent to commit a rape. 

The Court, for each of the foregoing reasons is of opinion 
that the first plea of the prisoner is bad, and that he might 
be properly convicted on the other issue, if sufficiently 
proved on the part of the state. 

It has however been contended for the prisoner, that he was 


entitled to a verdict on his plea of not'guilty, because the evi- © 


dence, if properto be received, proved a substantial and distinct 
felony—namely a rape, and consequently disproved the fe- 
lony charged—namely an assault with intent to commit a 
rape. For the support of this position, Hornwood’s case, 1 
East P. C. 411, 440, is relied on. But we think that case 
proceeds on a different reason, , It establishes that upon an 
indictment for an assault with intent to commit a rape, if the 
proof be, of a rape actually committed, the prisoner must, 
in England be acquitted. But the ,reason is, that such an 
assault is, in the law of that country a misdemeanor only; 
and it cannot exist where a felony has been actually com- 
mitted, but is merged in the felony. It does not proceed on 
the ground that evidence of the intent consummated dis- 
proves the intent itself; but on the contrary, that the intent 
is established in both cases, and that when it is executed 
the act and the intent together, constitute a different and a 


v. 
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Juve 1838. higher crime, than the intent alone did, and extinguishes the 


Stare imferior one. But that case is obviously distinguishable from 
ph the cases of distinct felonies. When the intent alone is a 
felony of the same grade, and followed by the same punish- 

An intent ment with the act itself if perpetrated, there can be no 


to commi . ‘ ° . 
a felonious merger of the one in the other: each is a substantive capital 


whem the felony ; and the party may be convicted of either upon any 
intent is competent and relevant evidence that satisfies the jury of fis 


ly a mis- 
demeanor, guilt of the particular offence charged. Is not proof of a 


me ° ° e e 
the felony, Pape actually committed, evidence of an assault with intent 


if the act ; i 
be commit. 9 Commit a rape? In good sense and law, the doing an 


od; bupect act raises the highest presumption of an intent to do it. The 
e in- . . ° . . . 

tent alone application of that principle of evidence is of every days’ oc- 
is “felony currence in practice. In burglary the intent to steal, is 


same most satisfactorily proved by an actual stealing. 1 Hale, 
grade with . ose” 
the act it- P. C. 560, and in the case of Locost v. Villers, where the 


yh A indictment was for burglary in breaking and entering a 


er may be man’s house with intent to ravish his wife, the prisoners were 


convicted ce . 
ofeither found guilty, and hanged upon evidence of the rape com- 


toespetet mitted. “The fact (as Keeling informs us,) being very foul 
pete Be € very 

that wend for the woman was actually ravished.” The objection on 
fiesthe the part of the prisoner is therefore deemed untenable, for 
jury of his P . P . 

guilt of the the evidence of proving a rape was also a relevant evidence 
particular “of the intent to commit it; andthe latter being a distinct 
charged. felony, subsists, notwithstanding the prisoner proceeded to 
In burgia- CO™Mmit a further felony. 

ry thein- The preceeding observations serve also to answer, in a 
tent to . . : 

steal, is great measure, another and the last objection of the prisoner’s 


fuconly Counsel, that is, that if the former acquittal cannot be 


proved by pleaded technically as a bar to this indictment, yet that the 
an actual , ° ‘ : 
stealing. State is estopped by it as evidence, from proving, for any 
purpose, that the prisoner was guilty of a rape. The Court 
is not aware of any mode of taking advantage of the estop- 
pel created by a former trial, but pleading it as an acquittal 
or conviction for the same offence. But if there were, the 
same reasons which avoid the bar as a plea, must necessarily 
repel the objection of a former trial set up as an estoppel 
upon the evidence. Nor is it seen what benefit the prisoner 
would derive if we could allow the-record of the former 


acquittal to be as evidence, an estoppel to other evidence on 
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the part of the State, that he actually committed a rape, for Juwe, 1938. 
estoppels are mutual, and he cannot take advantage on this so 
occasion, of the fact that he was guilty of the rape,more _ » 
thanthe State can. The former trial establishes conclusively — 
on both the State and the prisoner, that he was not guilty of 
the rape. He is not at liberty more than the State is, to say 
for any purpose, that he was guilty of the rape itself; and 
whatever on this trial, the evidence might tend to prove, 
both sides are, upon the argument of the prisoner’s counsel, 
restrained from denying that it did prove a rape actually 
committed. When therefore a doubt was raised on the 
evidence for the State—if it was on that evidence that the 
doubt arose—whether a rape had not in fact been committed, 
it was not competent to the prisoner to insist thereon as a 
defence to this indictment, that he was guilty of the rape. 
But it does not appear on what evidence, that for the State 
or the prisoner, the doubt arose ; and certainly the argument, 
that the State was concluded from giving such evidence, is 
equally applicable to the prisoner himself. He could not 
prove himself to be guilty of the rape, for the purpose of 
availing himself of the former acquittal. The truth is, how- 
ever, that the guilt or innocence of the prisoner of the rape, 
was not in controversy upon the trial. The gist of the 
charge was an assault with intent to commit a rape; and it 
was competent to give evidence of any facts from which that 
intent might be presumed by the jury—not for the purpose 
of establishing his guilt or innocence of any other charge, 
but of this only. 

It is admitted, as a result from these positions, that the’ 
prisoner may practically be indicted for two felonies, and his 
guilt proved of one, upon the same evidence on which he 
received an acquittal on the other from which inconveniences 
and hardships may arise. But it isa consequence of the cir- 
cumstance, that the two felonies are of such a nature, that the 
existence of one, may in fact be inferred from the existence of 
the other ; while in law, the felonies themselves are so distinct 
and essentially different, as alleged in the indictment, that an 
acquittal or conviction of one cannot bar a prosecution for the 
other. This it is beyond the power of the Court to correct, 
since, in passing upon plea of former acquittal, the Court is 
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Jowe, 1838. confined to the facts and averments of the indictments, and 
Srare -, cannot know upon what evidence, the former verdict was 





J ~ 


rendered, or what evidence will be given on the plea of not 
guilty on a second trial. 

Having been unable to sustain any of the objections on 
behalf of the prisoner, and not perceiving any error in the 
record, the Court is obliged to affirm the judgment of the 
Superior Court. 


Per Curiam. Judgment affirmed. 


THE STATE v. CUREN JOLLY and ELIZABETH WHITLEY. 


Where upon a conviction for fornication and adultery, the defendants were fined 
severally, and nothing was said as to how the costs should be paid, i¢ was 
held, that the judgment was several as to the costs also, and that one might 
appeal without the other. 

In an indictment for fornication and adultery, one who had been the husband of 
the feme defendant, but had been divorced from her on account of her adultery, 
is incompetent to testify against the defendants as to the adulterous inter- 
course, or any other fact which occurred while the marriage subsisted. And 
if the testimony be received at the trial, after objection made to it, and the 
defendants be found guilty, and the man alone appeals, it is not thereby ren- 
dered competent against him. 

An indictment under the statute for fornication and adultery, may be simply 
for “bedding and cvhabiting together,” and the charge will be sustained by 
shewing an habitual surrender of the person of the woman to the gratification 
of the man, without proof that either had taken the other into his or her house. 


Tue defendants were indicted, for that they “being per- 
sons of lewd and vicious habits, on &c. and for a long time, 
to wit, for &c. unlawfully did bed and cohabit together as 
man and wife, without being joined together in the holy 
bands of matrimony, contrary to the form of the statute in 
such case made and provided, and against the peace and 
dignity of the state.” 

Upon the trial at Martin, on the last circuit, before his Hon- 
or Judge Pearson, one Henry C. Whitley was offered as 
witness for the State, when the defendants counsel objected 
to his competency, because he had been the husband of the 
defendant, Elizabeth, although it was admitted that they 
had since been divorced from the bonds of matrimony; and 
it was insisted for the defendants that he was not a compe- 
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tent witness as to any matter that took place before the Juwz, 1938. 
divorce. The Court overruled the objection, “thinking the “Srare_ 
matter about which he (the witness) was called to testify,to 5," . 
wit, the criminal intercourse of the defendants, did not, after Pe & 
the divorce, fall within the rule excluding confidentialcom- 
munications, and all such facts as are known by reason of the 
peculiar confidence existing between man and wife.” 

The witness was examined and proved a criminal inter- 
course between the defendants before the separation of the 
witness from his wife, the defendant, Elizabeth, and for 
some time after that seperation, but before the divorce. 

His Honor charged the jury “that a single act of adultery 
was not indictable, but that if they were satisfied from the 
evidence that the defendants had been guilty of criminal 
intercourse time after time, so as to make a practice of it, 
they should find them guilty.” The counsel] for the defend- 
ants then moved the Court to instruct the jury that they 

t not to convict unless the evidence satisfied them that 
the defendant, Jolly, or the defendant, Elizabeth, had taken 
the other into his or her house, and they had lived together 
in adultery. The Court refused so to charge, but again in- 
structed the jury, “that it was not necessary for the parties 
to live together in the same house provided they were satis- 
fied that the parties were in the habit, and made a continual 
practice of this adulterous intercourse.” 

A verdict of guilty was returned, when the counsel for 
the defendants moved for a new trial, because the Court had 
erred in receiving the testimony of the witness, Whitley, the 
formér husband of the defendant, Elizabeth, and also in the 
charge fo the jury. This motion was overruled. A motion 
was then made in arrest of judgment because the indictment 
charged simply a bedding iting together, without 
alleging that either of the defendants had taken the other 
into his or her house, and lived together &c. This motion 
was also overruled, and the Court fined the defendant, Jolly, 
two hundred dollars, and the defendant, Elizabeth, one dol- 
lar. From this judgment the defendant, Jolly, appealed. 

Iredell for the defendant, Jolly. 

The Attorney General for the State. 
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f'n Gaston; Judge. Upon the trial of this indictment the for- 
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“Save “Sc «mer husband of the female defendant, who had. been 
Jon divorced from her by a regular judicial sentence, was intro- | 

duced as a witness by the State, to prove the adulterous in- 
Wnt2¥"} percourse between her and the appellant previously to the 
divorce. The counsel for the defendants objected to. the 
witness as incompetent for this purpose, but the Court being” 
of opinion that the case did not come within the rule exclu- 
ding testimony of confidential communications, and.of such 
facts as are known by reason of the confidence between 
man and wife, admitted the testimony, whereupon the de+" 
fradaate worn: betns-comviateds end:ential qian Ginn 
defendant, Jolly, appealed to this court. 

Je. hes bee objected onthe past of the. Geute-het thismes 
peal is irregular, for that although the sentence was several — 
as to the fines imposed, it was joint as to the costs.. Wedo 
not so understand it. The sentence is in law several in all 
respects ; where the costs can be discriminated each is liable 
for his or her part of them, and where they cannot be each 
is liable for the whole. The judgment against each isto pay: 
the fine and costs of prosecution. 

The objection made to the. witness abethd havainetniatiie 
perable if at the time of the trial, he had remained the hus-. 
band of the female defendant. It is a rule, subject to -very 
few exceptions arising from necessity, that a wife cannot be 
a witness for or against her husband, nor a husband for or 
against his wife, nor either for or against any person whois 
a party on the record, and in interest with such husband or 
wife. This rule is founded principally upon the-identity of 


interest which the law e: 







so far as it is based upol nciple 

the dissolution of the relatic th made them two one flesh, 
But itis also founded Om pu y, which seeks to render 
the relation not only one@ > union, but of entire con# 


fidence, afd this policy makes it necessary that the disability. 
to testify against each other should in part (at least) remain 

after the connection shall have been altogether severed. It 
would outrage propriety.if the law were to require or per- 
mit communications made under the seal of marriage confi- 
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dence to be published, to the injury or disgrace of the trust- Jowy, 1938. 
ing party, after the marriage was dissolved. The law had “57, 


invited confidence, and it should not permit this confidence 
to be violated or betrayed. But it is not enough to throw 
protection over communications made in the spirit of confi- 
dence. The intimacy of the marriage union enables each to 
be a daily and almost constant witness of the conduct of the 
other; and thus in fact a confidence, reaching much farther 
than that of verbal communications, is forced upon each of 
the parties. What one may even desire to conceal from all 
human eyes and ears is thus almost unavoidably brought 
within the observation of the other. The confidence which 
the law thus eztorts as well as that which it encourages, 
ought to be kept sacred, and therefore the husband and wife 
are not in general admissible to testify against each other as 
to any matters which occurred during the relation. 

But it is argued by the Attorney General that the criminal 
conduct testified to in this case was itself an outrageous vio- 
lation of the marriage vow—a matter in respect to which 
confidence was not yielded by the wife, nor could have been 
asked by the husband—a wrong to him of which he had a 
right to complain, of which he had complained, and for which 
he had obtained redress by a final separation from his false 
partner, and it is therefore insisted that testimony as to con- 
duct of this kind, occurring during the continuance of the 
marriage relation, ought not to fall within the general rule 
above stated. No decisions have been’cited either for the 
State or the prisoner bearing directly upon this point. In- 
deed most of the adjudications referred to in the argument 
in relation to the general rule itself are nisi prius decisions, 
very briefly reported and not entirely reconcilable to each 
other. Monroe v. Twisleton, Peak’s Evid. app’d 91—Bever- 
idge v. Mintor, 1 Car and P. 864. (11 E. C. L. R. 421) and 
Doker v. Hasler, Ry. and M. 198. (21 E. C. L. R. 416.) In 
this dearth of authority we must decide the question by a 
proper application of the principle of the rule. 

We are not satisfied that the exception contended for is 
established by the reasoning urged in its support. The rule 
we deem a valuable one, and we view with apprehension 
any exception having a tendency more or less direct to pro- 

15 
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Jows, 1838, Mote cunning, or to generate distrust, where the best interests 
Srara Of society require that perfect frankness and confidence 
a. ought to prevail. If one exception be sanctioned because 
& from the character of the criminal act imputed, the dissent of 
WuiTL8Y- the witness from its commission must be presumed, others 
may follow where the like presumption will be entertained, 
although not perhaps with equal confidence—and there will 
be danger of our having no rule capable of general and steady 
application. Besides in the infinite variety of motives which 
operate on wayward and depraved beings, it may happen 
even in adultery, that actual confidence is reposed in the 
party supposed to be most injured. The judicial records 
furnish instances in which the husband was the confidant of 
his wife’s licentious amours. Cibber v. Sloper—Smith v. 
Allison—Buller, N. P. 27. But moreover the rule is not 
founded exclusively upon an actual voluntary confidence 
reposed by one of the married pair in the other—but also 
upon the unavoidable confidence which the intimacy of the 
marriage state necessarily produces. It is safest we think 
to hold that whatever is known by reason of that intimacy 
should be regarded as knowledge confidentially acquired, 
and that neither should be allowed to divulge it to the dan- 
ger or disgrace of the other. 

In holding this doctrine we do not in the slightest degree 
impugn our decision in Hester v. Hester, 4 Dev. 228. The 
of Hester disclosure there authorised was of a matter which the former 
Hester, 4 husband of the witness could not have wished to conceal, but 
Dev. 228, must have desired to make known, and to make known 
hed through her if he found no other means of doing so. 
and ap- It has been argued however that supposing the objection 
_ to the witness to be good, it was an objection personal to the 

wife, and as she has submitted to the judgment the appellant 
has no right to complain of the objection having been over- 
ruled. But we hold otherwise. The objection was made 
on the trial, and if well founded, the testimony offered should 
have been excluded. Non constat that there was any other 
testimony to establish the charge and if not the appellant has 
been unlawfully convicted.—Besides we are of opinion that 
if the appellant had been solely on trial, the testimony of the 
husband should not have been received. The crime charged 
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is one in which the guilt of both was necessary to be shewn, Joxe, 1938. 


and we understand the prohibition of the husband to testify 
against his wife, and of the wife to testify against her hus- 
band, to apply not only when the testimony is offered to con- 





vict, but when its direct tendency is to criminate and degrade. W#!™#¥- 


King v. Inhabit’s of All Saints Worcester, 6 Man. & Sel. 194, 

Our determination upon this point renders it unnecessary 
to examine the other question which was raised upon the 
Judge’s charge and which is also presented by the motion in 
arrest of judgment. But as we have no difficulties upon it, 
and to prevent future controversy we deem it proper to say 
that as we understand the law, the offence is sufficiently 
described by charging an unlawful “bedding and cohabiting 
together,” and this charge is sufficiently made out by shew- 
ing such an habitual surrender of the person of the one to 
the gratification of the other as usually takes place in the 
marriage state. 

For the error in receiving the testimony of the former hus- 
band of the female defendant, the judgment is to be reversed 
and venire de novo awarded. 


' Psr Curram. Judgment reversed 





THE STATE v. BENJAMIN MORRISON. 


On the trial of a misdemeanor, the Court has a discretionary power to discharge 
the jury before they have rendered a verdict, and to require the defendant to 
be again put upon his trial for the same offence. 


Tue defendant was indicted for an Assauit upon one 
Jonathan Holly, and pleaded “not guilty,” and issue was 
joined thereon. At Spring Term, 1837, of Cumberland 
Superior Court, a jury was empannelled to try this issue, 
and being unable to agree upon a verdict, it was ordered by 
the Court that a juror be withdrawn. This was done on 
Friday before the end of the term, and against the consent 
of the defendant. At Spring Term, 1838, before his Honor 
Judge Dick, the solicitor for the State demanded that the 


defendant should again be put upon his trial on the aforesaid 
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issue. The defendant thereupon moved the Court to dis- 
charge him, on the ground that a jury had, at Spring Term, 
1837, been regularly empannelled to try the issue, and that 
the Court had discharged the jury against his consent and 
without any sufficient legal cause. His Honor overruled the 
defendant’s motion, and the defendant then pleaded specially 
the facts above stated, in bar of any further prosecution. 
To this special ple, Mr. Solicitor Troy entered a general 
demurrer. The Court pro forma overruled the demurrer, 
and ordered the defendant to be discharged, and from this 
judgment the solicitor appealed. 

The Attorney General for the State. 

Iredell for the defendant. 


Dantet, Judge, after stating the case as above, proceeded 
as follows :—It seems to us that a plea of matters appearing 
on the record in the case itself, is of a very extraordinary 
character, but as no objection has been taken to this irregu- 
lar mode of proceeding we shall consider the point, which 
upon the plea and demurrer, was evidently intended to be 
submitted. 

In the case of the State v. Ephraim (Ante 2 vol. page 162) 
we held that a jury charged in a case of capital felony, 
cannot be discharged before rendering a verdict, but for 
evident, urgent, overruling necessity, arising from some mat- 
ter occurring during the trial, which was beyond human fore- 
sight and control. But in the trial of issues on indictments 
for misdemeanors the rule is different. All the learning on 
this subject was examined and reviewed by the Court in the 
case of the People v. Olcott, 2 Johnston’s cases, 301. The 
Court there proceed to say “the case now before the 
Court is a case of misdemeanor only, and the precise question 
is whether in such case it does not rest in the discretion of the 
Court to discharge the jury whenever they deem it requisite 
to a just and impartial trial. It is worthy of notice that there 
is no gencral rule, nor any adjudged case, denying this pow- 
er in the Court in the case of a misdemeanor.” The power 
of the Courts in those cases is analogous to their power in 
civil cases. It must from the reason and necessity 
of the thing belong to the Court, on trials for misdemea- 
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nors, to discharge the jury, whenever the circumstances of Juwz, 1838. 
the case render such interference essential to the furtherance ~ s;,72_ 
of justice. Every question of this kind must rest with the 
Court under all the particular or peculiar circumstances of 
the case. We are therefore of the opinion, that the demur- 
rer should have been sustained. The judgment rendered in 
the Superior Court discharging the defendant was erroneous, 
and the same is reversed. This opinion will be certified to 
the Superior Court of Law for the County of Cumberland, 
and the case will there proceed. 


». 
Monagison. 


Per Curiam. Judgment reversed. 


—_- -——— 


THE STATE v. WILLIAM SMITH. 


Where one goes to the house of another in a peaceable manner without offer- 
ing or threatening violence to his person or dwelling, and upon being ordered 
off and not going immediately, is killed by the owner of the premises, the 
slayer is guilty of murder, although it be proved that he had previously for- 
bidden the deceased from coming on his premises. 


Tus was an indictment for Murper, tried at Rockingham 
on the last circuit before his Honor, Judge Toomer. 

The prisoner was charged with having killed one Samuel 
Callam. On the trial, a witness was introduced on the part 
of the State, who swore, that on the 11th day of February 
last, which was Sunday, he was sent by the deceased to the 
house of the prisoner to get a bottle of whiskey, the deceased 
and prisoner being neighbors. The witness was to procure 
the whiskey from a son of the prisoner, but the son not being 
at home, the witness was detained, awaiting his return, 
longer than he had expected, and longer than had been fore- 
seen by the deceased. While the witness was sitting in the 
house by the fire, with the prisoner and one Osborne, he 
saw the prisoner waive his hand, and heard him say at the 
same time, “clear yourself.” ‘The witness from his position, 
could not see who was in the yard to whom the prisoner 
spoke. The prisoner instantly rose from his seat, took a 
shot gun, and went into the piazza, where the witness fol- 
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June, 1838. lowed him, and saw the deceased standing in the yard with 
‘Samm = his face towards the house. The prisoner raised the gun, 


Sune 





presented it at the deceased, and snapped it; he then pre- 
pared the lock, raised and presented the gun again at the 
deceased, and snapped it a second time. The prisoner then 
laid the gun on a bench, went into the house, got a rifle, 
returned into the piazza and fired at the deceased. The ball 
from the rifle took effect,and the deceased instantly exclaimed, 
“Lord ! uncle Billy, you have killed me,” and died in about 
an hour after receiving the wound. The deceased was not 
approaching the house when he was shot, and had not ad- 
vanced a step towards it, after the witness first saw him. 
He had in his hand a small and very light walking stick 
which he held in the ordinary position with one end on the 
ground, and he made no attempt to raise it. He did not 
speak a word to the prisoner until after he was shot, when 
he made the exclamation above stated. The deceased had 
no weapon with him except the stick above spoken of.— 
When the prisoner was about to shoot the deceased, the 
witness attempted to interfere to prevent it, but the prisoner 
threatened him, and he was compelled.to desist. Not more 
than two or three minutes elapsed from the time the prisoner 
went into the piazza with the shot gun, before he fired the 
rifle. 
The prisoner offered to give in evidence, testimony to shew 
that the deceased had attempted to use a dirk in two or 
three different quarrels, but the evidence was objected to by 
the prosecuting officer, and rejected by the Court. The 
prisoner then offered to give in evidence, declarations of the 
deceased, made several months before the killing, when the 
Court was about to reject the testimony upon the ground 
that those declarations formed no part of that transaction, 
and that if they had, words were not legal provocation, and 
could not extenuate the offence, but being assured by the 
prisoner’s counsel that those declarations would not be urged 
as legal provocation in themselves, but be submitted to the 
jury, as circumstances giving a character to the transaction, 
and from which the jury could infer the intent with which 
the deceased visited the prisoner’s house, and therefrom 
deduce inferences explaining the conduct of the deceased 
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there, and having a direct tendency to shew that he was Jone, 1838. 


assaulting the prisonor, or attempting forcibly to dispossess ~ , 


him of his domicil, the evidence was admitted. Several wit- 
nesses were thereupon introduced, who stated that several 
months before the fatal occurrence, they heard the deceased 
on public occasions, and at different places, boast that he 
had debauched the prisoner’s wife, and declare that he could 
have illicit intercourse with her whenever he pleased. The 
prisoner then introduced his daughter, who swore that in 
August last, the prisoner and her mother separated, and had 
not since that tinie lived together; that about a week after 
the separation, the prisoner told her to inform the deceased 
that he would not go in pursuit of him, but that the deceased 
must not come to his house ; that if the deceased came there, 
he would kill him; that he had parted the prisoner and his 
wife, and he must not come on the’ prisoner’s premises to 
“pester” him. This message was delivered to the deceased 
within a few days thereafter, when he replied that he was a 
free man, and would go where he pleased. 

The testimony being closed, the prisoner’s counsel urged 
that the homicide was justifiable ; if not justifiable that it was 
excusable ; and then insisted that if the homicide was felo- 
nious, it was only manslaughter and not murder. And the 
Court was requested to instruct the jury: “1st That if the 
deceased was expressly forbidden to enter the yard of the 
prisoner, it was only manslaughter: 2ndly, That if the 
prisoner had forbidden the deceased to come to his house, 
and the deceased did come, and the prisoner had a well 
grounded belief that the object of the deceased was unlaw- 
ful, then it was only manslaughter: 3dly, That if the de- 
ceased had been forbidden to come to the house of the prison- 
er, and he did come and menace the prisoner with violence, 
either by words or gestures, and refused to go away when 
ordered, then it was only manslaughter.” 

His Honor, afier stating the different kinds of homicide 
and explaining what was justifiable, and what excusable 
homicide, proceeded to instruct the jury as follows: “Felo- 
nious homicide includes murder and manslaughter. Murder 
is the felonious and unlawful killing of one reasonable crea- 
ture by another, with malice aforethought either express or 


Strate 
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Smira- 
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Jurn, 1833. implied. Malice is implied, when the circumstances attend- 
Stare ing the transaction shew, that the slayer is a man of wicked 
Suira, 2nd depraved disposition, of violent temper, of ungovernable 


passions, and vindictive feelings, and has a heart regardless 
of social duty, and fatally bent on mischief.—If there be no 
legal provocation, and the weapon used be fitted and likely to 
produce death, the law infers malice. Words are not legal 
provocation. Was the weapon fitted and likely to produce 
death? If tlie prisoner had taken the deceased in adultery 
with his wife, and killed him on the spot, or before his pas- 
sions had time to cool and subside, it would be manslaughter 
and not murder. This the law considers the greatest pro- 
vocation that can be given. But declarations by the deceaed, 
that such an act had been committed, are mere words, and 
are not legal provocation ; and especially, if the killing oc- 
curred long after the declarations had been made. The 
State also insists, that the law not only implies malice from 
the circumstances of this transaction, if they be believed by 
you, but that there is evidence of express malice. Mf you 
be satisfied from the evidence, that the prisoner killed the 
deceased with sedate and deliberate mind, and with a formed 
design, there is express malice. Former grudges and ante- 
cedent menaces are evidence of this formed design. Do 
the witnesses introduced by the prisoner satisfy you, that he 
entertained grudges, and uttered menaces against the de- 
ceased? If so, there is evidence of express malice; and 
you are to determine, if you be satisfied of its existence. If 
you believe from the evidence, that the homicide was com- 
mitted under the influence, and by the promptings of former 
grudges, and in pursuance of antecedent menaces, and was 
not in consequence of the conduct of the deceased at the 
time of the fatal occurrence, there was malice, and the act 
was murder.” 

“But the prisoner insists that it is merely manslaughter. 
To extenuate the offence from murder to manslaughter, it 
must have been perpetrated in a gust of passion, and that 
passion must have been excited by legal provocation, Do 
the circumstances satisfy you, that the prisoner acted delib- 
erately and with formed design, and not under the influence 
of passion? If so it is not manslaughter.—But if the deed 
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legal provocation.—W ords are not legal provocation. If the Stare 
killing be with a deadly weapon—one well fitted, and likely 1% 


to produce death, and the provocation be slight, it will not 
extenuate the crime to manslaughter. The mode of resent- 
ment. must bear a reasonable proportion to the. provocation 
given, to reduce the offence to manslaughter. Ifthe deceased 
Were a mere trespasser on the land of the prisoner, by coming 
there against his will ; and. if the deceased came there after 
having been told not tocome, as stated by the prisoner’s daugh- 
ter ; and ifthe deceased did not go away instantly when he was 
ordered, under the circumstances. stated by .the. witness, it 
would not be.such a provocation, as would reduce the killing 
to manslanghter, it dea end ele peypetrated sipder all the 
circumstances stated by the witness.” 
Pay prisoner was,convicted of. murder, and Oe cneath of 
ath being pronounced he appealed. 
yi T, Morehead for the-prisoner. 
The Aveeneg General forthe State. 


Pun Goma. The court has not perceived any thing in 
ie eimai teers taken in connexion with the evi- 
dence ‘stated, that can authorize a reversal of the judgment. 

There was no evidence from which it could be judicially 
or rationally inferred, that the deceased, in word or action, 
threatened, or even ‘that be, meditated violence to the person 
or dwelling of the prisoner. On the cgntrary, the evidence 

ishes a killing without forecaticl at the time, upon a 
design and-,ancient grudge, indicated by express 
threats, eo! three, repeated attempts to shoot an unarmed 
ting man. If.is a case of express malice, proved 





ist duieefore be affirmed, and the usual 
sto the Superior Court, in order that 


certificate 
the Senda te law.may be carried into execution. 
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Jone, 1838. THE STATE v. THOMAS 8S. JONES. 





= The possession of stolen property affords presumptive evidence that the possea- 
Jonzs. sor is the thief, and the evidence is stronger or weaker as the possession is 
more or lessrecent. A receqepepeenion raises a reasonable presumption of 
guilt. 
If, in attempting to rebut the Pasclieption of larceny arising from the recent 
possession of stolen property, it be proved that the defendant after the lar- 
_ ceny found the property in the possession of another person from whom he 
received it claiming it as his own, but that before such finding he gave an ex- 
act description of the stolen articles which he alleged he had lost, that he made 
different statements to t persons as to the time hejost his property, that 
after finding the put false marks upon it, and that afterwards he 
left the state in congequenes of the indictment, all these circumstances fur- 
nish evidence tending to connect the defendant with @ felonious posses- 
nah eacteediiodn nat a possession of 
such other person. ae 


a RCENY, in steal- 
ta R at Chowan, on before his 
Honor Judge SETTLE. 9. 


On the trial it was proved for the State, that four pigs, 
the property ‘of the prosecutor had been stolen, and that 
shortly thereafter two of them were found in the possession 
of the defendant, and the other Ay ‘the fgspeanion 
of a person of color, to W | the lant had 
after having put them im ‘mark of cle of his who 
had been dead five or six years. It are furth 
the defendant was a young unmarriedman,end lived with 
his father at the time of the transaction, i 

























brother, the uncle of the defendant ‘i 
was also proved for the State, that the defendant left tis 
State for Tennessee the week after the court at which the 
indictment was found against him, and that he returned to 
Chowan county the week before the next#ucceeding court, 
and that he said it was in consequence of the indictment 
that he was going off. we 


The defendant in attempting to ac ig possession 
of the property called upon a_ witness,.by name of 
Dennis, his brother-in-law, who stated that defendant re- 
quested him to come to the town of Edenton to assist him 


in hunting for some pigs, which he had lost that morning, de- 
scribing their number, size and colour, that this was on Sun- 
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suburbs of the town, where they found the pigs‘as described 
by the defendant, in number, colour, and size; that the de- 
fendant inquired of the woman how she came by the pigs ; 
the witness did not recollect her answer, but the defendant 
then took the pigs, and after selling two of them, carried | 
the others to his father’s. The defendant then introduced 
two other witnesses, a Mrs. King, and his brother, William 
Jones, who stated that the defendant had told them that he 
lost his pigs on the same Sunday morning, ‘and they believed 
that he had lost them, William Jones stated that his brother | 
had lost pigs. “These witnesses further stated, that when 
the defendant went off same morning to Idok for his 
pigs, he took his , and .returned about break- 

fast time with three of his pigs, and that one of the three | 
was claimed by another person and given up. The defend- | 
ant then introduced a Mr. Smith, a merchant residing in | 
the town of Edenton, who proved that on Saturday night 
preceding Sunday zmorning, between 7 and 8 o'clock at 
night, the defendant egme to his store and asked him to as- 
sist him in’ looking for some pigs, which defendant stated 
that he had evening. This witness further stated, 
that the de ‘told him very early next morning that he 


Pt aR 















had found two.o The defendant also introduced ) 
a witness by the ¢Nider, who stated, that about : 
half an hour by the same Sunday morning the de- | 


had found all his pigs in the pos- 
session of the negro woman living in the suburbs. 

The Court in charging the jury, left it to them to ascer- 
tain whether the evidence offered, connected the defendant 
with the feloniou possession of the pigs anterior to the time 
when they were found by the defendant and his brother-in- 
law, Dennié,.in the possession of the free woman of colour. 

The counsel for the defendant then moved the Court to 
instruct the jurythat there was no evidence to connect the 
defendant with the felonious possession of the pigs befcre 
the time they were found in the possession of the free 
woman. The Court declined giving such instruction, but on 
the contrary charged the jury that there was evidence of 
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Jom, 1838. the felonious taking, but its weight and effect was for them 


Sratsz 


v. 
Jomns. 


to decide, and that if it satisfied them beyond a reasonable 
doubt of the defendant’s guilt, they were bound to convict 
him. The defendant was found guilty, and appealed. 
Iredell for the accused. 
The Attorney General contra. 


Danret, Judge. The property which the indictment 
charged the defendant to have feloniously taken and car- ~ 
ried away, was on the trial proved to have been stolen 
from the prosecutor, and shortly thereafter the identical pro- 
perty was found in possession of the defendant, .This proof 
having been made on behalf of the state, raised a pre- 
sumption that the defendant was,the thiefs The effect of 
this evidence, was to throw upon the defendant the burthen 
of accounting for that possession. Evidence of this nature is 
by no means conclusive, and it is strongét or weaker as the 
possession is more or less recent. The rule 4s, that recent 
possession raises a reasonable presumption against the pri- 
soner. East. P. C. 657, 2 Starkie’s Evidence, 450. The 
defendant introduced evidence to explain fis possession, and 
for the purpose of repelling the presumption that he stole 
the property. His brother stated that the defendant had 
lost pigs; but when he lost them or what they were, 
he did not state. His brother-in-law. D stated, that 
the defendant told him on Sunday me that he had on 
that morning lost pigs, and he described the number, colour, 
and size; they went in search, and at the house of a free 
woman of colour, they found the pigs as described by the 
defendant in number, colour, and size. He told Mrs. King 
and his brother that he lost his pigs on Sunday morning. He 
told Mr. Smith on Saturday evening that he had lost his 
pigs on Saturday evening, and asked his agsistance in 
searching for them. The Court left it to the jury to ascer- 
tain whether the evidence offered, connected thé defendant 
with the felonious possession of the pigs antéfior to the time 
they were found in the possession of the free woman by the 
defendant and Dennis. The counsel for the defendant moved 
the Court to instruct the jury, that there was no evidence 
to connect the defendant with the felonious possession of the 
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pigs before the time they were found in the possession of Juve, 1835: 


the free woman. The court refused to givé such instruc- 
tion, but charged the jury, that there was evidence of the fe- 
lonious taking, but its weight and effect was for them to 
decide on. On the first branch cf the charge, there can 
be no objection ; and on the second we think the defendant 
had no right to demand of the Court the charge prayed. 
‘The declaration of the defendant to Dennis, on Sunday 
morning before they went to the house of the free woman, 
of the number, size and colour of the identical pigs which 
were proved to belong to the prosecutor, and which were also 
proved to have been recently stolen from the prosecutor, 
connected with the different statements which the defendant 
had made as to the time _he lost Ais pigs, with the circum- 
stance of his marking these pigs, and. his leaving the state, 
all taken together precluded the Judge from saying there 
was no evidence to connect him with the taking before 
they went to the woman’s house on Sunday morning. The 
evidence was properly left to the jury for them to say whe- 
ther they were satisfied beyond a reasonable doubt, that the 
defendant had stok property, and had carried it to the 
free woman’s house as a cloak to the transaction. We see 
nothing in the opinion delivered by the Court. 
Therefore ior Court will proceed to judgment in 


the case this opinion. 
_ Pes te. eee Judgment affirmed. 











THE STATE v. JOUN HATHAWAY. 


Harbouring or maintaibing a runaway slave within the act of 1741, &c. (Rev. 
stat. ch. xxxrv,sec. 73;} consists in secretely aiding him by any means to 
continue absent from his master, knowing at the time of rendering such 


aid, that he was a err: 


Tue defendant was tried on the last circuit at Edgecombe, 
before Pearson, Judge, for “secretly, clandestinely and 
fraudulently harbouring and maintaining a runaway slave, 


the property of one E. C.” 
Much testimony was offered to the jury, and certified to 
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Jowx, 1933. this Court, consisting of facts similar to the following :— 





State 
v. 


|| Harma- 


Way. 


, That the negro had one or more places of concealment on 
the land of the defendant, and of declarations of the de- 
fendant, that he could have taken the negro if he pleased, but 
that he would not do so because of the confidence that the 
slave reposed in him, offers by the defendant to pur- 
chase, &c. 

His Honor instructed the jury, “that if the evidence sa- 
tisfied them that the defendant had fraudulently and secretly 
done any act to aid, countenance and comfort the negro, 
knowing him to be a-runaway, with a view to make’ it more 
easy and safe for him to stay out, or to make it more 
difficult for his owner to take him, as if he permitted him to 


make a cave or shelter, or campo his land, and to re- 


main init, and while there gave nance, and 
informed him when it was safe to go, n to stay, he 
was guilty. That it was not necessary kt itute the of- 


fence that the State should prove that the defendant had 
given the negro food, or drink, or clothing. That assistance, 
if any was given, must, in- Order to make out the offence 
charged, be given secretly and cl ely, and that by 
‘secrectly, was meant the doing the-act im a way to prevent 
its being proven, and that it differed nanos die openly 
given under a claim.of title, or in an ed disregard of 
the rights of the master, in the same» y that stealing dif- 
fered from tresspass—the one being ‘& Tecent taking so as 
not to let the owner know what had become of his pro- 
perty, or who had taken it—the other being a taking under a 
claim of title, orin open disregard of the rights of the owner, 
without attempting to conceal from him what had become of 
his property. That the assistance must also be given frau- 
dulently ; but that fraud would be implied if in point of fact 
the defendant knew the negro to be a runawaygat the time 
of rendering such secret assistance.” % 

The defendant was convicted and appeal 

Iredell & B. F. Moore for the defendent? Page 

The Attorney General for the State. 






Dantet, Judge. We have examined the charge the Judge 
delivered to the jury in this case. We do not discover any 
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error in it. The defendant appears to have been properly Joye, i939, 


convicted under the act of Assembly, (1 Rev, Statutes, 209.) 
This opinion will be certified to the SuperiorCourt of Edge- 
combe, and that Court will proceed to judgment, &c. 


Per Curtam. Judgment affirmed. 





THE STATE v. JAMES LEIGH. 


An indictment against a justice of the peace for refusing to issue his warrant 
for the arrest of a felon, must charge either that the felony was committed in 
his presence, or the tender to him of an affidavit of its commission. 

Tt should alsa’ abet the felon was in the magistrate’s county when the 
refusal took 


Tue defe awas vas Wiicted,at Perquimans omthe last 
circuit, as follo i. 
“The Jurors State, &c, present, that James Leigh, 


late of &c. on mts age yet is. one” of the-acting justices 
of the peace, in and for the said county of a and 
as such bound ‘duties of his said office, and by the 
laws of the his warrant for the apprehension of 
all persons lony : @nd the’ Jurors aforesaid do fur- 














ther presets fterwards &c. in &c. a certain negro slave 
Jim, the props one James Leigh, sen’r, did commit a 
felony by ing and murdering a certain negro 
slave, property of the said James Leigh; 


and the ft 2 foresaid do further present, that afterwards, 
to wit : on &e, at &c. the said James Leigh, sen’r, well know- 
ing of the commission of the. said crime by the said slave 
Jim, as aforesaid, unlawfully and contemptuously neglected 
and refused to issue his warrant for the apprehension of the 
said negro slave, Jim, for the commission of the said felony, 
as he was bound by the duties of his said office and by the 

anc ve done, to the great hinderance of jus- 






Sion ‘of the defendant, his Honor, Judge Ser- 


TLE, quashed the indictment, and Mr. Solicitor Outlaw ap- 
pealed. 
The Attorney General for the State. 


Kinney for the defendant. 
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appeal to obtain the opinion of the Court, whether a justice of 
the peace be liable to indictment, who, without corruption, 
neglects to issue. warrant for the apprehension of a person 
within his county, who the magistrate personally knows, 
or has reason to believe, has been guilty of felony. 
But the Court does not think it proper to decide that general 
question upon an indictment framed like the present, which 
does not raise it. 

There are two grounds on which a magistrate may, and 
ought to grant process for the apprehension of persons 
charged with crimes. The one is his own personal know- 
ledge when the offence is committed in his pfesence. Al- 
though it has been said that it is indelica’ & magistrate 
to act of hig personal knowledgeyand that he ought to apply 
to another, yet strictly speaking, it,is®perhaps his duty, 
especially if it be necessary to ae. escape. The 
other ground is probable cause, supported by the oath of 
some other pérson. Now, admitting~in this last case, that it 
is a duty of a magistrate to grant process, although no felony 
was committed, in order that due investigation may be had ; 
and admitting also this to be A mninistctilliey, for the negli- 
gent omission of which—though without ‘corruption, or any 
particular bad motive—he would be re upon indict- 
ment; yet it seems indispensable that 
allege either the commission of the "and the presence 
thereat of the magistrate, or, in liew , a charge before 


‘ 
| June, 1838. Rurrin, Chief Justice. It was probably the object of this 
I U 









person to make such charge. The presence. of the magis- 
trate, or an accusation or offer to accuse On oath, is necessary 
to raise the duty of issuing a warrant, and to render the 
refusal or neglect to do so illegal or eomtemptuous of the 


law. In all these particulars, the present indictment is defi- 
cient. "eg 

It charges that “on &c. at &c. a certaingaliive, Jim, the 
property of one James Leigh, sen’r, did felony by 
feloniously killing and murdering a cert gro slave, 


Washington, the property of the said James Leigh ; and that 
afterwards, to wit, on the day and year last aforesaid, at 
and in the county aforesaid, the said James Leigh, sen’r. 
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well knowing of the commission of the said crime by the said Jons, 1838. 
negro slave, Jim, as aforesaid, unlawfully ptuously Stara 
neglected and refused to issue his &ec.” Notto ,.%. 
say any thing of the very imperfect a which the in- 
dictment charges the homicide, h does not appear there- 
from to be either murder or ter ; itis obvious that 


no fact is laid which required the magistrate, as.a positive 
duty, to grant a warrant. It said, indeed, that “ well know- 








ing he neglected ;” but the source and means of knowledge = _—. 
are not specified—whether from presence he fully 
knew the fact of felony ; or the iabanidence he knew 
of probable ; or whether from rumour he had reason 
to believe @ that a felony had, or probably had been 
committed. to us that the allegations of the indict- 
ment in these’ are. enti y too vague eral. 

There is omissi in the i The 
negligence | is cri ifat all, from its ten- 
dency to favour the escape of the ¢ rs,. It may be a 


duty to issue a warrant against a person in thé’€ounty of the 
masieretc. si, | an arrest may be made. But it is 
of the peace to grant process 
fel part of the’state. The indictment © 
beliets arty not allege thatthe supposed felon was in 
"time the knowledge of the felony came 
Fat any time afterwards. 
objection peculiar to this case.— A masteris 













ment the defendant was the ty — 


he slain and the slayer. A mas- aa ye" 


ter is not more echt i in law than justifiable in morals, slave who 


8 com- 


for contriving or assisting-the escape of his slave, who has mitted a fe- 
committed’ felony.” But while that is so, he is not, in our ithe beat 


opaioe, 5 ou ina, if at liberty, to be judicially or officially ac- magistrate, 







tive r in any stage of the prosecution. Passing not act offi- 
by the ft of the owner, their relation imposes on him agus P 
the of ‘the slave’ s defence, and the law generally ™™ 


im ‘with as a duty alike to the slave and to the 
fair administration of public justice. Prosecution and de- 
fence are so incompatible that the two duties cannot be in- 
cumbent on the same person. 

It is, upon the whole, so clear that no judgment could be 
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Joe, 1838. pronounced on this indictment, as to render it improper to 
Strate put the defendant to his plea. 


It was, in the opinion of the 
Court, properly quashed. 


Psr Curiam. Judgment affirmed. 


THE STATE v. JAMES M. G. ROBINSON, et al. 


Malicious mischief consists inthe wilful jon of personal property, from 
actual ill will, or resentment towards its or possessor. 

The cases of the State ». Landreth, 2 Law Rep. 446, and State v. Simp- 
son, 2 Hawks, 460, approved. - ? 


° ¢. 

Tar defendants were §ndicted for*midlicious mischief, in 
removing a wagon, the property of one EPH. from its place, 
“ and wilfully, wickedly, wantonly, mischievously and ma- 
liciously ” breaking it. 

Upon the trial before Barigy, Judge, at Lincoln, on the last 
circuit, the case was that the defendants found the wagon 
standing in the strect, and for the purpose’ of having sport, 
they ran it through the street, and down a hill, whereby it 
was injured as charged in the inticmena where they 
left it. 

His Honor instructed the jury_thati#f the defendants in- 
jured the waggon from mere sport and wantonness, they 
were guilty, although they ‘liad no malice against the owners. 

The defendants were convicted and appealed. 

Caldwell, for defendants. * 

The Attorney General for the State. 


Gaston, Judge. The distinction between those injuries 
which are regarded simply as trespasses on the rights of 
individuals, and, those which amount to a violation also of 
the duties due to the community, ought toe’ be accurately 
drawn and carefully observed. We fear that this has not 
been done in this State with respect to the wrongs known 
under the general name of “malicious mischief,” and appre- 
hend that this confusion has been the result of treating as 
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common law offences, acts which owe their existence, a3 Juxs, 1838, 
crimes, wholly to positive statutes. Forreasons which have Stare 
been assigned in the case of the State v. Scott, (2d Dev. & ,. 
Bat. 35,) it is too late now to question whéther an hulictmet 
for malicious mischief may not be sustained as for a misde- 
meanor at Common law, but there is difficulty inlaying down 
clearly the necessary constituents of that offence. It is ob- 
vious if “malicious” be understood in its legal sense of in- 
tending wrong, and “mischief” mean. any harm done to : 
another’s property, that almost every trespasser on property { 
may be made.the subject of criminal prosecution. The 

description of maligiousmischief usually given by the writers 

on Criminal Law, say, “such damage as is done 

to private propefty, not ‘animo furandi, or with an intent of 
gaining by another’s Anica either out of. spirit of wanton i 
cruelty or black bolical revenge, *linay answer as a 
general indicati those common. w. trespasses, which, ' 
by a multitude of statutes, have'been | into crimes, but | 
it is too destitute of precision to constitute a legal definition. ' 
What spirit of severity shall be deemed a spirit of cruelty— | 
what degree of mounts up #@°wanton cruelty—and 
what intensity of r is required to render it black and =~ 
diabolical—may | be considerations in the exercise of legisla- “ 
tive ; cannot be fit subjects of judicial ascer- 
tainment; 0 of themselves, rules of public* justice’ 
susceptible of ste uniform application. We can dis- 
cover no other modé in h we shall at the same time pay 
becoming deference to proceodiag. adjudications, and secure 

to the public that certainty which is indispensible in the ad- 
ministration of criminal justice, than to hold such invasions of 
private property to be indictable as malicious mischief, which f 
are unquestionably within the limits of those adjudications, 1 
and to treat all others as private or civil wrongs, until the 
Legislature, shall think proper to impress upon them a differ- 
ent ¢ * Governed By these views we extract from 
the adj d cases as a rule of decision, that malicious mis- 
chief to be indictable, consists in the wilful destruction of 
some article of personal property, from actual ill-will or re- 
sentment towards its owner or possessor. State v. Lan- 
dreth, 2 Law Rep. 446—State v. Simpson, 2 Hawks 460. 
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